NATIONAL ASSOCIATION OF COUNTIES

POLICY BRIEF 14

County Action Needed
New “Waters of the United States” Definition Released

Counties are strongly encouraged to submit written comments
on potential impacts of the proposed regulation to the Federal Register

On April 21, the U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers (Corps) jointly
released a new proposed rule — Definition of Waters of the U.S. Under the Clean Water Act — that would amend
the definition of “waters of the U.S.” and expand the range of waters that fall under federal jurisdiction. The
proposed rule, published in the Federal Register, is open for public comment for 90 days, until July 21, 2014.

The proposed rule uses U.S. Environmental Protection Agency’s (EPA) draft report on Connectivity of Stream and
Wetlands to Downstream Waters: A Review and Synthesis of the Scientific Evidence, which is currently undergoing
review by EPA’s Science Advisory Board, as a scientific basis for the new definition. The report focuses on over

1,000 scientific reports that demonstrate the interconnectedness of tributaries, wetlands, and other waters to
downstream waters and the impact these connections have on the biological, chemical and physical relationship to
downstream waters.

Why “Waters of the U.S.” Regulation Matters to Counties

The proposed “waters of the U.S.” regulation from EPA and the Corps could have a significant impact on counties
across the country, in the following ways:

o Seeks to define waters under federal jurisdiction: The proposed rule would modify existing regulations,
which have been in place for over 25 years, regarding which waters fall under federal jurisdiction through the
Clean Water Act (CWA). The proposed modification aims to clarify issues raised in recent Supreme Court
decisions that have created uncertainty over the scope of CWA jurisdiction and focuses on the
interconnectivity of waters when determining which waters fall under federal jurisdiction. Because the
proposed rule could expand the scope of CWA jurisdiction, counties could feel a major impact as more
waters become federally protected and subject to new rules or standards.

¢ Potentially increases the number of county-owned ditches under federal jurisdiction: The proposed rule
would define some ditches as “waters of the U.S.” if they meet certain conditions. This means that more
county-owned ditches would likely fall under federal oversight. In recent years, Section 404 permits have
been required for ditch maintenance activities such as cleaning out vegetation and debris. Once a ditch is
under federal jurisdiction, the Section 404 permit process can be extremely cumbersome, time-consuming
and expensive, leaving counties vulnerable to citizen suits if the federal permit process is not streamlined.
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e Applies to all Clean Water Act programs, not just Section 404 program: The proposed rule would apply not
just to Section 404 permits, but also to other Clean Water Act programs. Among these programs—which
would become subject to increasingly complex and costly federal regulatory requirements under the
proposed rule—are the following:

o Section 402 National Pollution Discharge Elimination System (NPDES) program, which includes municipal
separate storm sewer systems (MS4s) and pesticide applications permits (EPA Program)

e Section 303 Water Quality Standards {WQS) program, which is overseen by states and based on EPA’s “waters
of the U.S.” designations

¢ Other programs including stormwater, green infrastructure, pesticide permits and total maxiumum
daily load (TMDL) standards

Background Information

The Clean Water Act (CWA) was enacted in 1972 to restore and maintain the chemical, physical and biological integrity
of our nation’s waters and is used to oversee federal water quality programs for areas that have a “water of the U.S.”
The term navigable “waters of the U.S.” was derived from the Rivers and Harbors Act of 1899 to identify waters that
were involved in interstate commerce and were designated as federally protected waters. Since then, a number of
court cases have further defined navigable “waters of the U.S.” to include waters that are not traditionally navigable.

More recently, in 2001 and 2006, Supreme Court cases have raised questions about which waters fall under federal
jurisdiction, creating uncertainty both within the regulating agencies and the regulated community over the definition
of “waters of the U.S.” In 2001, in Solid Waste Agency of Northern Cook County v. United States Army Corps of
Engineers (531 U.S.159, 2001), the Corps had used the “Migratory Bird Rule” —wherever a migratory bird could land—
to claim federal jurisdiction over an isolated wetland. The Court ruled that the Corps exceeded their authority and
infringed on states’ water and land rights.

In 2006, in Rapanos v. United States, (547 U.S. 715, 2006), the Corps were challenged over their intent to regulate
isolated wetlands under the CWA Section 404 permit program. In a 4-1-4 split decision, the Court ruled that the Corps
exceeded their authority to regulate these isolated wetlands. The plurality opinion states that only waters with a
relatively permanent flow should be federally regulated. The opposing opinion stated that waters should be
jurisdictional if the water has a “significant nexus” with a navigable water, either alone or with other similarly situated
sites. Since neither opinion was a majority opinion, it is unclear which opinion should be used in the field to assert
jurisdiction, leading to further confusion over what waters are federally regulated under CWA.

The newly proposed rule attempts to resolve this confusion by broadening the geographic scope of CWA jurisdiction.
The proposal states that “waters of the U.S” under federal jurisdiction include navigable waters, interstate waters,
territorial waters, tributaries {ditches), wetlands, and “other waters.” It also redefines or includes new definitions for
key terms—adjacency, riparian area, and flood plain—that could be used by EPA and the Corps to claim additional
waters as jurisdictional.
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States and local governments play an important role in CWA implementation. As the range of waters that are
considered “waters of the U.S.” increase, states are required to expand their current water quality designations to
protect those waters. This increases reporting and attainment standards at the state level. Counties, in the role of
regulator, have their own watershed/stormwater management plans that would have to be modified based on the
federal and state changes. Changes at the state level would impact comprehensive land use plans, floodplain
regulations, building and/or special codes, watershed and stormwater plans.

Examples of Potential Impact on Counties
County-Owned Public Infrastructure Ditches

The proposed rule would broaden the number of county maintained ditches—roadside, flood channels and potentially
others—that would require CWA Section 404 federal permits. Counties use public infrastructure ditches to funnel water
away from low-lying roads, properties and businesses to prevent accidents and flooding incidences.

¢ The proposed rule states that man-made conveyances, including ditches, are considered jurisdictional
tributaries if they have a bed, bank and ordinary high water mark (OHWM) and flow directly or indirectly into
a “water of the US.,” regardless of perennial, intermittent or ephemeral flow.

e The proposed rule excludes certain types of upland ditches with less than perennial flow or those ditches
that do not contribute flow to a “water of the U.S.” However, under the proposed rule, key terms like
‘uplands’ and ‘contribute flow’ are undefined. It is unclear how currently exempt ditches will be distinguished
from jurisdictional ditches, especially if they are near to a “water of the U.S.”

Ultimately, a county is liable for maintaining the integrity of their ditches, even if federal permits are not
approved by the federal agencies in a timely manner. For example, in 2002, in Arreola v Monterey (99 Cal. App. 4™
722), the Fourth District Court of Appeals held the County of Monterey (Calif.) liable for not maintaining a levee that
failed due to overgrowth of vegetation, even though the County argued that the Corps permit process did not allow
for timely approvals.

The National Association of Counties’ policy calls on the federal government to clarify that local streets, gutters, and
human-made ditches are excluded from the definition of “waters of the U.S.”

Stormwater and Green Infrastructure

Since stormwater activities are not explicitly exempt under the proposed rule, concerns have been raised that
Municipal Separate Storm Sewer System (MS4) ditches could now be classified as a “water of the U.S.” Some
counties and cities own MS4 infrastructure including ditches, channels, pipes and gutters that flow into a “water of
the U.S.” and are therefore regulated under the CWA Section 402 stormwater permit program.

This is a significant potential threat for counties that own MS4 infrastructure because they would be subject to
additional water quality standards (including total maximum daily loads) if their stormwater ditches are
considered a “water of the U.S.” Not only would the discharge leaving the system be regulated, but all flows

" entering the MS4 would be regulated as well. Even if the agencies do not initially plan to regulate an MS4 as a
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“water of the U.S.,” they may be forced to do so through CWA citizen suits, unless MS4s are explicitly exempted
from the requirements.

In addition, green infrastructure is not explicitly exempt under the proposed rule. A number of local governments
are using green infrastructure as a stormwater management tool to lessen flooding and protect water quality by
using vegetation, soils and natural processes. The proposed rule could inadvertently impact a number of these
county maintained sites by requiring Section 404 permits for non-MS4 and MS4 green infrastructure construction
projects. Additionally, it is unclear under the proposed rule whether a Section 404 permit will be required for
maintenance activities on green infrastructure areas once the area is established. In stakeholder meetings, EPA has
suggested local governments need to include in their comments whether an exemption is needed, and if so, under
what circumstances, along with the reasoning behind the request.

Potential Impact on Other CWA Programs

It is unclear how the proposed definitional changes may impact the pesticide general permit program, which is used
to control weeds and vegetation around ditches, water transfer, reuse and reclamation efforts and drinking and
other water delivery systems. According to a joint document released by EPA and the Corps, Economic Analysis of
Proposed Revised Definition of Waters of the United States (March 2014), the agencies have performed cost-benefit
analysis across CWA programs, but acknowledge that “readers should be cautions is examining these results in light

of the many data and methodological limitations, as well as the inherent assumptions in each component of the

analysis.”

Submitting Written Comments

NACo is in the process of preparing suggested draft comments for counties. In the short term, because of the complexity
of the proposed rule and the unexplored impacts on CWA programs, counties should ask for an extension of the 90 day
comment period to 180 days.

Written comments to EPA and Corps are due no later than July 21, 2014. If you submit comments, please share a copy
with NACo’s Julie Ufner at jufner@naco.orq or 202.942.4269.

Submit your comments, identified by Docket ID No. EPA-HQ- OW-2011-0880 by one of the following methods:
e Federal eRulemaking Portal: http://www.regulations.gov. Follow the instructions for submitting comments
e E-mail: ow-docket@epa.gov. Include EPA-HQ-OW-2011-0880 in the subject line of the message
e Mail: Send the original and three copies of your comments to: Water Docket, Environmental Protection Agency,
Mail Code 2822T, 1200 Pennsylvania Avenue, NW, Washington, DC 20460, Attention: Docket ID No. EPA-HQ-OW-
2011-0880.

For further information, contact: Julie Ufner at 202.942.4269 or jufner@naco.org
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