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Memorandum #2020-162 

TO: Regional Environmental Committee Members 

BY: Whitney Katchmark, HRPDC Principal Water Resources Engineer 

RE: Regional Environmental Committee Meeting – January 7, 2021 

The next meeting of the HRPDC Regional Environmental Committee will be held at 10:00 
a.m. on Thursday, January 7, 2021.  The agenda and related materials are attached.

Pursuant to the declared state of emergency in the Commonwealth of Virginia in response to the 
COVID-19 pandemic and to protect the public health and safety of the committee members, staff, 
and the general public, the Regional Environmental Committee meeting will be held 
electronically via Webex. Participants can join using the following information: 

Join by computer:     https://hrpdc-418.my.webex.com/hrpdc-

418.my/j.php?MTID=m79b5251a0174bd16c1ca9c8e4cfdeda6

-or-

Join by phone: 1-415-655-0001 

Meeting Number / Access Code: 126 075 0386 
Password: 735Hshipp4b (73547447 from phones) 

If you have any questions or need further information, please do not hesitate to contact me. 

KCF/kl 

Attachments 

ROBERT A. CRUM, JR., EXECUTIVE DIRECTOR/SECRETARY  

ANDRIA P. McCLELLAN, CHAIR  ‧  DAVID H. JENKINS, VICE-CHAIR  ‧  RANDY R. KEATON, TREASURER 
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AGENDA 
MEETING OF THE 

HAMPTON ROADS REGIONAL ENVIRONMENTAL COMMITTEE  
JANUARY 7, 2020 

10:00 A.M. 
 
 

1. Summary of the December 3, 2020 Meeting of the Hampton Roads Regional 
Environmental Committee (REC). 
 
The summary and attendance sheets of the above meeting are attached. 
 
Attachments: 1A_DecemberMeetingSummary_REC_07Jan2021 

1B_DecemberMeetingAttendance_REC_07Jan2021 
 

ACTION: Accept the Meeting Summary 
 

2. Public Comments 
 

 
3. C-PACE Funding in Virginia 

Ms. Jess Kraus, a second-year law student at William & Mary Law School, will discuss with 
the Committee findings from a paper she co-authored with Cesare Piermarini regarding 
C-PACE in Virginia. C-PACE financing is a tool that recently was amended inn Virginia to 
allow for flood mitigation and stormwater management to qualify for funding. Ms. Kraus 
will discuss the program, some success stories, and recommendations for future use of 
the funding. 
 
Ms. Whitney Katchmark will follow-up with an update on regional discussions being 
held about C-PACE. 
 
ATTACHMENT: 3A_CPACEPaper 
 
ACTION: None required 
 

4. HRTPO Regional Trail Update 
Steve Lambert, HRTPO’s Bike and Pedestrian Planner, will update the Committee on 
regional trail projects across Hampton Roads.   He will discuss the 2045 Long Range 
Transportation Plan and future studies, including a regional trail report highlighting the 
regionals trails, built portions, trail foundations, and key segments. 
 
ACTION: None required 
 
 

  



 

 

5. Chesapeake Bay Preservation Act (CBPA) Amended Regulations 
The State Water Control Board agreed to the regulatory amendments made to the CBPA 
to incorporate resiliency and sea level rise and mature trees in the criteria. The draft 
regulations will be made available for public comment in the Virginia Register in 
January, followed by a 90-day public comment period. HRPDC staff will lead a 
discussion on issues and comments that the Committee will be voting on in February. 
 
Attachments: 5A_CBPA_Draft_Amended_Regs_Dec2020 
 
ACTION: None required 
 

6. Virginia 2021 Legislative Session 
HRPDC will provide a short overview of regional legislative items that will be tracked. 
The 2021 session was limited in the number of bills  submitted and will be a short session.  
 
ACTION: None required 

 
7. Other Matters 

 
 
  



 

 

Regional Environmental Committee – Voting:  
    

Chesapeake James City Smithfield Williamsburg 
Barbara Brumbaugh Toni Small Tammie Clary Heather Markle 
 Michael Woolson  Aaron Small   
    
Franklin Newport News Southampton Windsor 
Carlee Smith Angela Hopkins Beth Lewis Vacant 
 Allison Watts  Vacant 
    
Gloucester Norfolk Suffolk York 
Mike Hudgins Justin Shafer Erin Rountree Anna Drake 
Kevin Landry June Whitehurst   
    
Hampton Poquoson Surry  
David Imburgia Dannan O’Connell Vacant  
Greta Hawkins Ellen Roberts   
    
Isle of Wight Portsmouth Virginia Beach  
David Kuzma Meg Pittenger Melanie Coffey  
 Thomas Quattlebaum Diana St. John  

 

 

Regional Environmental Committee – Non-Voting: 
 
HRSD NAVY SWCD VDEQ 
Jamie Mitchell Tara Fisher Stacey Bradshaw Noah Hill 
Kevin M. Parker Brian Powell Tara Outland-Williams John Kennedy 
Jennifer Reitz Phillip S. Winslow, Jr. Jim Wallace  
    
    
VDOT VDOF USGS NOAA 
Jennifer Dail Bryant Bays Mark Bennett Andrew Larkin 
Andrew B. Scott Meghan Mulroy-Goldman   
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SUMMARY OF THE MEETING OF THE 
HRPDC REGIONAL ENVIRONMENTAL COMMITTEE 

December 3, 2020 

Pursuant to the declared state of emergency in the Commonwealth of Virginia in response to 
the COVID-19 pandemic and to protect the public health and safety of the committee 
members, staff, and the general public, the Regional Environmental Committee meeting was 
held electronically via WebEx. These electronic meetings are required to complete essential 
business on behalf of the region. A recording of the meeting is available on the website. 

Attendance 

A complete attendance list is available.  In addition to several non-voting committee 
members and other interested parties, the following members participated 
electronically: 

Regional Environmental Committee Voting Members: 
Barbara Brumbaugh, CH 
Tammie Clary, SM 
Melanie Coffey, VB 
Anna Drake, YK 
Greta Hawkins, HA 
Angela Hopkins, NN 
David Imburgia, HA 
David Kuzma, IW 

     Kevin Landry, GL 

Beth Lewis, SH 
Heather Markle, WG 
Meg Pittenger, PO 
Thomas Quattlebaum, PO 
Justin Shafer, NO 
Diana St. John, VB 
Allison Watts, NN 
June Whitehurst, NO 
Michael Woolson, JC 

1. Summary of the November 5, 2020 Meeting of the Regional Environmental
Committee

There were no comments on the November meeting summary.

2. Public Comments

David Taylor, from DEQ’s Tidewater Regional Office, informed the Committee that the
draft Chesapeake Bay TMDL Action Plan for MS4 permittees will be released to the
Virginia Regulatory Town Hall on December 7, 2020 for public comment.

3. Virginia Department of Environmental Quality’s (DEQ) Tidewater Air Monitoring
Evaluation Project

Mr. Charles “Chuck” Turner, DEQ Manager of Air Quality Monitoring, briefed the
Committee on DEQ’s Tidewater Air Monitoring Evaluation project. Recently on October
30, 2020, DEQ received the initial installment of funding for a Community Scale Air Toxics
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Monitoring grant, awarded by the U.S. Environmental Protection Agency. The project will 
characterize the ambient concentrations of air toxic metals that may be related to coal 
dust in two Tidewater communities: (1) southeast community of Newport News, and (2) 
Lambert’s Point community of Norfolk. Environmental justice was considered in the 
project and the study communities have a relatively high percentage of minority and low-
income populations,  
 
Within each community, up to 5 air monitoring sites will be installed to measure the 
following particulate categories: (1) total suspended particulates (TSP), (2) particulate 
matter less than 10 microns (PM10), and (3) particulate matter less than 2.5 microns 
(PM2.5). The metals analyzed will include arsenic, beryllium, cadmium, total chromium, 
lead, manganese, and nickel. These metals are also included in the National Ambient Air 
Quality Standards (NAAQS) and the results for PM10 and PM2.5 data will be compared 
to these standards. This will help determine if permanent particulate monitoring sites 
are needed. An interim data quality report will be produced that includes an evaluation 
of the metals results relative to similar areas across the Commonwealth and EPA Region 
3. The final report submitted to EPA will include a health risk assessment developed in 
coordination with the Virginia Department of Health.  The project includes a significant 
community involvement component to assist with selecting monitoring sites, 
understanding air quality issues, and reviewing the final report. A public engagement 
plan that includes COVID-19 considerations is currently under development. To receive 
updates related to the project, visit http://bit.do/TAMEproject. 
 
Discussion following Mr. Turner’s presentation included the potential for additional 
industry air quality regulations, consideration of ambient air quality control sites, and 
the material handling process by which metals becoming airborne. Ms. June Whitehurst, 
City of Norfolk, noted that there is a lot of interest across the city in the study and city 
staff could assist with community engagement and monitor siting. Mr. Turner noted that 
EPA restricted the length of monitoring to one year, and DEQ is interested in expanding 
the monitoring length.  

 
4. Virginia Coastal Resilience Master Plan Framework 

 
Mr. Ben McFarlane, HRPDC, provided an overview of the Virginia Coastal Resilience 
Master Planning Framework. The framework divides coastal Virginia into 4 sub-regions, 
with Hampton Roads designated as an individual planning region. Chapter 6 of the 
framework includes several initial actions and recommendations, including establishing 
a Technical Advisory Committee (TAC). The first TAC meeting will be held virtually on 
December 14th at 12:30pm. The framework also recommends developing a Strategic 
Coastal Relocation Handbook within the next year. Chapter 7 of the framework focuses 
on financing and funding strategies, and there is one proposed source of new funding. 
Mr. McFarlane noted several concerns related to the framework, including the emphasis 
on strategic relocation and preservation of natural resources as the preferred adaptation 
options, the limited resources for long-term capacity building, the limited stakeholder 
engagement in the planning process, and the relatively quick timeline for 
implementation.  
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Mr. McFarlane also noted several new documents that have been recently released. The 
Virginia Department of Natural Resources and Conservation guidelines for the new 
Community Flood Preparedness Fund have been posted to Virginia Town Hall. The 
Coastal Master Plan Request for Proposals has been released. Proposals are due 
December 30th and the final master plan will be due October 27th, 2021. The proposed 
Chesapeake Bay Preservation Act (CBPA) amendments were also released as part of the 
State Water Control Board (SWCB) agenda for December 9, 2020. The Hampton Roads 
Chief Administrative Officers have sent a letter to the SWCB requesting a delay in the 
CBPA amendment process and suggesting a process that includes more stakeholder 
engagement, such as the development of a regulatory advisory panel. Ms. Whitney 
Katchmark will also be making a public comment on behalf of the CAOs at the upcoming 
SWCB meeting. Local staff are encouraged to share their input with HRPDC staff and 
share these documents with their colleagues for review.  
 
Questions following Mr. McFarlane’s presentation included the process for public 
comment for the CBPA amendments. If the proposed CBPA amendments are published 
in the state register, there will be a 60-day comment period and HRPDC staff would 
discuss this with the Regional Environmental Committee. Discussion focused on both the 
Coastal Resilience Master Planning Framework and proposed CBPA amendments. Mr. 
Brian Swets, City of Portsmouth, recommended focusing on how the new Regional 
Greenhouse Gas Initiative (RGGI) funding could be applied and working within the 
identified framework rather than changing the process. Mr. David Imburgia, City of 
Hampton, stated the City planning and zoning staff have significant concerns regarding 
the clarity of the proposed CBPA amendment language. Mr. McFarlane noted that the 
CBPA amendments will likely be discussed in more detail at the January Regional 
Environmental Committee meeting.  
 

5. Current Events from the York River and Small Coastal Basins Roundtable (YRSCBR) 
 

Ms. Cirse Gonzalez, Coastal Training Program Coordinator for Chesapeake Bay NERR – 
Virginia, provided an overview of the York River and Small Coastal Basins Roundtable 
(YRSCBR) current efforts. YRSCBR is one of 13 watershed roundtables across Virginia 
and focuses on coordination and collaboration around watershed issues to support water 
quality improvement goals. YRSCBR has 82 members from various public and private 
entities. The YRSCBR has four cornerstones, including community, environmental 
literacy, capacity building, and holistic resilience.  
 
The YRSCBR strategic plan is implemented by four steering committees: (1) science, (2) 
education and outreach, (3) habitat restoration, and (4) business. Ms. Gonzalez 
highlighted recent initiatives of these committees, including featuring businesses that 
follow best practices for watershed resilience, efforts to update the State of the York 
Report, and site selection for habitat restoration in the middle peninsula. Nominations 
are currently being accepted for an award for educators that demonstrate excellence in 
environmental literacy and watershed awareness in the face of COVID. Contact Ms. 
Gonzalez (cagonzalez@vims.edu) if interested in making a nomination. Dr. KC Filippino 
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and Mr. Ben McFarlane, HRPDC, also participate in the YRSCBR and the Habitat Steering 
Committee if meeting participants have questions regarding these efforts.  
 

6. Virginia Bay Enhancement Working Group (VA BEWG) and Beneficial Use of 
Dredge Material 
 
Dr. KC Filippino and Mr. Ben McFarlane are participating in a Virginia Bay Enhancement 
Working Group (VA BEWG) established in 2020. Last year Secretary Strickler requested 
a re-evaluation of dredge placement and opportunities for the beneficial use of dredge 
materials. The focal area is the Baltimore channel that spans Maryland and Virginia. 
Maryland has been authorized to overboard dredge materials in Virginia waters since 
1981, and recent research has shown this dredge material threatens crab and fishery 
habitats in Virginia. The possible extent of dredge material dispersal spans from Tangier 
to Hampton Roads. The Maryland Port Administration (MPA) is leading the working 
group, and the Coordinating Committee also includes the Maryland Department of 
Transportation, the Maryland Environmental Service, the Virginia Marine Resources 
Commission, and the U.S. Army Corps of Engineers Baltimore District.  
 
The first VA BEWG was held in October and covered the history of the Maryland dredging 
program, an overview of dredging, a current situation assessment, and a review of 
successful beneficial use stories. For the upcoming December meeting, topics include 
potential options for the beneficial use of dredge material and different dredge material 
placement sites. The working group process will last one year and includes many 
partners, including federal, state, non-profit and private entities.  
 
Discussion following the presentation focused on the frequency of dredging and the level 
of pollution in dredge materials, which is variable based on location.  

 
7. Other Matters 

 
The Water Quality Technical meeting will be held at 1pm today and focus on street 
sweeping and an urban tree best management practice in Delaware.  
 
Ms. Liz Scheessele, Timmons Group, announced that the Virginia Lakes and Watershed 
conference will be held virtually in March. The conference will span over 3 mornings and 
early-bird registration is open.  
 
Mr. McFarlane noted that the State Water Control Board meeting will be held on 
Wednesday, December 9th at 10am and pre-registration is required to attend.  
 

The next meeting of the Regional Environmental Committee will be held on Thursday, 
January 7, 2021 virtually via WebEx.   
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Locality/Agency Representative Representative Representative Representative Representative Representative Representative Representative Representative Representative
Chesapeake Barbara Brumbaugh Susan Talbott Lucy Stoll
Franklin
Gloucester Kevin Landry
Hampton Allison Eichele David Imburgia Greta Hawkins
Isle of Wight David Kuzma
James City Trevor Long Mike Woolson
Newport News Allison Watts Angela Hopkins
Norfolk Gina Shaw Casey Magruder Justin Shafer June Whitehurst
Poquoson Danielle Quick
Southampton Beth Lewis
Portsmouth Brian Swets Meg Pittenger Thomas Quattlebaum
Smithfield Tammie Clary
Suffolk Matt Fanghella Heather Baggett
Surry
Virginia Beach Jim Milliken Tara Copeland Diana St. John Melanie Coffey Shawn Fluharty
Williamsburg Heather Markle
Windsor
York Anna Drake Kent Henkel Amy Green
HRPDC KC Filippino Ashley Gordon Whitney Katchmark Ben McFarlane Jill Sunderland Sara Kidd Katie Cullipher Rebekah Eastep Greg Grootendorst
HRSD
HRTPO
DCR Kevin Landry
DEQ David Taylor
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DHCD
SWCD
VDEM
VDOF Bryant Bays Meghan Mulroy-GoldmRobbie Lewis
VDH
VDOT
VMRC
Port of Virginia
Jefferson Lab
NASA
Navy
NRCS
USACE
USGS
USFWS
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VIMS Cirse Gonzalez
W&M
Virginia Sea Grant
CBF Christy Everett
Elizabeth River Project Joe Rieger
James River Association Emily Hinson
Living River Trust
Lynnhaven River Now
Wetlands Watch Skip Stiles Madison Teeter Mary-Carson Stiff
AECOM Noelle Slater
AMT Engineering
Arcadis Tim Hare
Bay Environmental
Brown & Caldwell Don Cole
Cardno
CH2M Shelly Frie
Clark Nexsen
Contech ES
Dewberry Tony Kakoullis
F&R
Geosyntec
GKY
Hazen & Sawyer
Jacobs
Kerr Environmental
Kimley-Horn Karl Mertig
Louis Berger
Michael Baker
Opti RTC
Parsons Brinckerhoff
RK&K
Timmons Group Liz Scheessele
SGA Mandy Stamnitz
Stantech
Whitman Requardt Mike Barbachem
Woolpert
Guests
Public
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About the Authors 

Jess Kraus is a second-year law student at William & Mary Law School. She 

graduated from North Carolina State University in 2017 with a B.S. in Parks, 

Recreation, and Tourism Management. Before law school, Jess worked in 

community outreach for a nonprofit land trust in southeastern Pennsylvania. She 

joined the Virginia Coastal Policy Center to further explore her interest in 

environmental law. In addition to being a Practicum I student, Jess also serves as 

a Graduate Research Fellow for VCPC. 

Cesare Piermarini is a second-year law student at William & Mary Law School. 

He graduated from the University of Akron with a BA in Philosophy, Political 

Science, and Economics. He joined the Virginia Coastal Policy Center as a 

Practicum I student in the spring 2020 semester because his entire childhood was 

spent exploring the woods behind his house and watching the Discovery Channel 

and Animal Planet.  

Thank you to Alston Underwood (J.D. Candidate 2021) for assistance with additional 

research and citation checking for this paper. 

About the Virginia Coastal Policy Center 

The Virginia Coastal Policy Center (VCPC) at the College of William & Mary Law School 

provides science-based legal and policy analysis of ecological issues affecting the state’s coastal 

resources, by offering education and advice to a host of Virginia’s decision-makers, from 

government officials and legal scholars to non-profit and business leaders. 

With two nationally prominent science partners – the Virginia Institute of Marine Science 

and Virginia Sea Grant – VCPC works with scientists, local and state political figures, community 

leaders, the military, and others to integrate the latest science with legal and policy analysis to 

solve coastal resource management issues. VCPC activities are 

inherently interdisciplinary, drawing on scientific, economic, public

policy, sociological, and other expertise from within the University and 

across the country. With access to internationally recognized scientists 

at VIMS, to Sea Grant’s national network of legal and science scholars, 

and to elected and appointed officials across the nation, VCPC engages 

in a host of information exchanges and collaborative partnerships. 

VCPC grounds its pedagogical goals in the law school’s philosophy of 

the citizen lawyer. VCPC students’ highly diverse interactions beyond 

the borders of the legal community provide the framework for their efforts in solving the complex 

coastal resource management issues that currently face Virginia and the nation.  

VCPC is especially grateful to the Virginia Environmental Endowment for providing 

generous funding to support our work as well as to establish the clinic in fall 2012.  

CONTACT US 

Please contact 

Elizabeth Andrews 

(eaandrews@wm.edu)  

if you have comments,  

questions, or suggestions. 
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I. INTRODUCTION

When discussing how to combat problems caused by climate change and rising sea levels, 

the focus is often on developing and using alternative sources of clean energy. However, while 

slowing climate change is a worthy goal, it is too late to prevent climate change impacts in many 

areas in Virginia. Vulnerable flood zones all over the state are already being inundated with 

periodic flooding. This flooding causes extensive damage to commercial structures in the area. For 

example, it is estimated that Hurricane Florence alone caused between $2001 million and $1 billion 

in flood damage in Virginia.2 Commercial property owners can mitigate the damage caused by 

flooding by building structures or modifying existing structures to better withstand flooding and 

more effectively manage storm water. However, building or modifying a structure to be flood 

resilient is often too costly of an endeavor for many commercial property owners to undertake 

without some sort of assistance. In 2019, Virginia’s state code regarding C-PACE (Commercial 

Property Assessed Clean Energy) financing programs, was amended to allow for resilience 

measures, including flood mitigation and storm water management, to qualify for funding, offering 

a solution to this problem.3 This paper provides a brief overview of  C-PACE program 

development in Virginia, a survey of some resiliency measures that can be used to mitigate 

commercial property damage caused by flooding, an example of resiliency measures in action, and 

recommendations for further promotion of C-PACE financing in Virginia. 

II. WHAT IS C-PACE FINANCING?

C-PACE is a financing mechanism that provides commercial and multifamily4 building

owners with funding to upgrade their structures with energy efficient and environmentally resilient 

modifications.5 C-PACE is unique because the property owners, governments, and contractors 

who implement and use C-PACE financing receive a variety of benefits at very low risk.6 First, C-

PACE financing provides commercial building owners with 100% of the upfront cost, financed 

with a long-term, low, fixed interest rate,7 which enables property owners to overcome the largest 

hurdle in the way of creating a more sustainable building. As opposed to a bank loan, C-PACE 

1 NHC: Hurricane Florence 9th Most Destructive Storm, Caused $24B in Damage, INS. JOURNAL (May 7, 2019), 

https://www.insurancejournal.com/news/southeast/2019/05/07/525734.htm.  
2 Hurricane Florence Causes Estimated $45 Billion in Property Damage, KUSI  

(Oct. 7, 2018, 7:56 AM), https://www.kusi.com/hurricane-florence-causes-estimated-45-billion-in-property-damage/ 

(stating that the $1 billion estimate applies to damage to commercial property in Virginia caused by flooding). 
3 See Va. Code Ann. § 15.2-958.3(a) (2019). 
4 C-PACE financing is available to multifamily property owners who own a building containing five or more units. 

Jessica Greene, Commercial Property Assessed Clean Energy (C-PACE) Available for Implementation, VA. 

CHAMBER (Aug. 29, 2017), https://www.vachamber.com/2017/08/29/commercial-property-assessed-clean-energy-c-

pace-available-for-implementation/. However, the General Assembly as recently proposed removing the five- unit 

restriction. See S.B. 1061, 2020 Leg. Sess. (Va. 2020) (bill continued to 2021 legislative session). 
5 What Is C-PACE? C-PACE 101, VA. PACE AUTH., https://virginiapace.com/what-is-pace/ (last visited Apr. 2, 

2020). 
6 See What Is C-PACE? C-PACE 101, supra note 5. 
7 See What Is C-PACE: For Lenders, VA. PACE AUTH., https://virginiapace.com/wp-

content/uploads/2019/11/Screen-Shot-2019-11-11-at-1.23.26-PM.png (last visited Apr. 2, 2020). 
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financing requires no down payment.8 This allows for a capital improvement project to be cash 

flow positive from the start, with the property owner immediately capturing the annual savings of 

the project.9 Calculators are available for free through C-PACE administrator’s websites to assist 

property owners in gaining a more tangible understanding of these financial benefits.10 

Additionally, C-PACE loans are secured because they attach as a lien on the property tax 

assessment.11 This makes the loan a safer investment and yields more desirable terms from 

lenders.12 C-PACE financing also provides benefits to localities by creating more jobs for local 

trades, increasing the property tax base, drawing in developers, and facilitating the achievement of 

economic development and sustainability goals.13 

The General Assembly of Virginia passed C-PACE legislation in 2009.14 Originally, C-

PACE financing was available only for clean energy projects, however, the General Assembly 

amended the legislation in 2019 to make C-PACE financing available for resiliency property 

improvements and stormwater management projects.15 In 2020, C-PACE legislation was further 

amended to enable a statewide program option.16  As noted in the Introduction, C-PACE financing 

is governed by Section 15.2-958.3 of the Code of Virginia.17 The statute gives a locality the 

authority to “authorize contracts to provide loans for initial acquisition and installation of clean 

energy, resiliency, or stormwater management improvements.”18 Resiliency improvements 

include, but may not be limited to, “mitigation of flooding or the impacts of flooding or stormwater 

management improvements.”19 Thirty-seven states plus the District of Columbia have active C-

PACE enabling legislation.20 Although the U.S. Department of Energy claims that a number of 

states allow C-PACE financing to be used for resiliency efforts,21 C-PACE administrators in a few 

of those states have said that is inaccurate.22 

8 Jessa Coleman, Senior Manager of Programs, PACE Fin. Servicing, C-PACE for Fairfax County Webinar (Apr. 

17, 2020) [hereinafter VA PACE Webinar]. 
9 Id. For a side-by-side comparison of C-PACE financing versus traditional loan financing, see The Case for C-

PACE in the Lending Community, VA. ENERGY EFFICIENCY COUNCIL (Apr. 16, 2020), https://vaeec.org/the-case-

for-c-pace-in-the-lending-community/. 
10 See Scenario Comparison Calculator, TEX. PACE AUTH., https://www.texaspaceauthority.org/pace-vs-
traditional-financing/ (last visited Oct. 19, 2020) (providing an interactive calculator to compare cash flow 

outcomes of self-funded, bank loan funded, and C-PACE funded projects). 
11 What Is C-PACE: For Lenders, supra note 7.   
12 VA PACE Webinar, supra note 8. 
13 Id. 
14 Where Is PACE in the Mid-Atlantic?, MID-ATLANTIC PACE ALL., https://www.pacealliance.org (last visited Apr. 

2, 2020).  
15 SB 1400, 2019 Leg. Sess. (Va. 2019); SB 1559, 2019 Leg. Sess. (Va. 2019); C-PACE Momentum is Building, VA.

ENERGY EFFICIENCY COUNCIL (Mar. 5, 2019), https://vaeec.org/c-pace-momentum-is-growing/. 
16 HB 654, 2020 Leg. Sess. (Va. 2020). 
17 See Va. Code Ann. § 15.2-958.3(a) (2019).  
18 Id. 
19 Id. 
20 PACE Programs, PACENATION, https://pacenation.org/pace-programs/ (last visited June 22, 2020). 
21  Sean Williamson, Better Buildings Residential Network Peer Exchange Call Series: Efficiency and Resiliency 

Improvements with PACE Financing, U.S. DEP’T ENERGY (Mar. 14, 2019), 

https://www.energy.gov/sites/prod/files/2019/04/f61/bbrn-peer-exchange-pace-031419.pdf. 
22 Email from Charlene Heydinger, President, Tex. PACE Administrator, to author (Mar. 2, 2020, 15:21 EST) (on 

file with author); Email from Devesh Nirmul, Vice President, CounterpointSRE, to author (Mar. 2, 2020, 19:51 

EST) (on file with author); Email from Michelle Pitale, Managing Director, CounterpointeSRE, to author (Mar. 3, 
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III. LOCALITIES WITH C-PACE FINANCING

Under the Dillon Rule, a locality only has the powers expressly granted to it by the General 

Assembly.23 It became incumbent upon each locality to pass and implement its own C-PACE 

financing program after the General Assembly passed the C-PACE enabling legislation in 2009. 

Since then, Arlington County, Fairfax County, Loudoun County, the City of Fredericksburg, the 

City of Lynchburg, the City of Richmond, the city of Norfolk, the Town of Dumfries, and the City 

of Petersburg have all passed C-PACE ordinances. Of these localities, Fairfax County, Loudoun 

County, Arlington County, the City of Fredericksburg, and the Town of Dumfries have active C-

PACE programs.24 The City of Petersburg has hired a program administrator and is anticipated to 

be open the fall of 2020. Additional localities, including the City of Roanoke and the City of 

Alexandria, are in the process of developing an ordinance.25  Thus, C-PACE financing is only 

available in a limited number of localities.26 Each locality can choose to either administer its own 

program or hire an outside third party administrator.27 To date, no Virginia locality has completed 

a C-PACE project, however, Fairfax County and the City of Fredericksburg are in the process of 

implementing their first projects.28 

One locality that uses a third party administrator is Fairfax County, which approved its C-

PACE financing program in March 2019 and launched the program less than a year later in 

February 2020.29 Fairfax County was the first locality to make resiliency measures eligible for C-

PACE financing.30 After a competitive bid process, Fairfax County selected the Virginia PACE 

Authority (VPA) as its C-PACE program administrator.31 As the program administrator, the VPA 

receives a low administration fee to market the program on behalf of the jurisdiction, underwrite 

and approve projects based on requirements in the Program Guide.32 As requested, VPA also 

supports the County in servicing the C-PACE loans post-closing.33 Additionally, the VPA registers 

qualified project design firms, energy audit firms, and private lenders that the commercial property 

owner may then choose from to complete its PACE-eligible project.34 This ensures a high quality 

2020 11:09 EST) (on file with author). Emails reflect statements from PACE administrators in Texas, Alabama, and 

Florida. 
23 The Dillon Rule, BLACK’S LAW DICTIONARY (9th ed. 2009). 
24 See C-PACE, VA. ENERGY EFFICIENCY COUNCIL, https://vaeec.org/pace/ (last visited Apr. 4, 2020). 
25 See id. 
26 Id. 
27 Va. Code Ann. § 15.958.3(a)(5) (2020). 
28 Elizabeth McGowan, Virginia church’s efficiency retrofit poised to be state’s first PACE project, ENERGY NEWS 

(Mar. 12, 2020), https://energynews.us/2020/03/12/southeast/virginia-churchs-efficiency-retrofit-poised-to-be-

states-first-pace-project/. The COVID-19 pandemic has slowed progress on the implementation of C-PACE projects. 
29 Id. 
30 Id.  
31 Commercial Property Assessed Clean Energy and Resiliency Program, FAIRFAX COUNTY, 

https://www.fairfaxcounty.gov/environment-energy-coordination/c-pace (last visited June 4, 2020). 
32 See Service Offering: PACE Administration, VA. PACE AUTH., https://virginiapace.com/service-

offering/#our_approach_to_pace (last visited Apr. 2, 2020). 
33 Id. 
34 See id. 
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output, while at the same time encourage competition between firms to keep costs low for the 

commercial property owner.35  

One Virginia locality that administers its own C-PACE program is the City of 

Fredericksburg, which approved its C-PACE financing program in November 2018 and launched 

it a month later in December 2018.36 The C-PACE program implemented by the City of 

Fredericksburg differs from the program implemented by Fairfax County in two ways. First, the 

Fredericksburg City Manager acts as the program administrator and certifies that all proposed 

projects meet the C-PACE financing eligibility criteria.37 Second, resiliency projects are not 

eligible for C-PACE financing because the City of Fredericksburg passed and launched its program 

before the General Assembly amended the PACE legislation in 2019 to make resiliency projects 

eligible for C-PACE financing.38 While the City has yet to amend its ordinance to include 

resiliency projects, it recently approved the Virginia PACE Authority as a new program 

administrator and anticipates eligibility requirements to expand to include resiliency with this 

transition.39 

IV. ORGANIZATIONS INVOLVED IN INCREASING THE USE OF

C-PACE IN VIRGINIA

Many state agencies, local governments, non-profits, private companies, and group 

partnerships have had a hand in developing Virginia’s C-PACE market. Some of these 

organizations devote resources to help localities implement their own C-PACE financing 

programs, while other organizations help develop guidelines for each locality to follow in order to 

have a successful program. Although these organizations have differing mission statements, they 

share a common goal – to increase awareness of C-PACE financing and its benefits. 

A. Virginia Department of Mines, Minerals, and Energy

The purpose of the Virginia Department of Mines, Minerals, and Energy (DMME) is to 

“enhance the development and conservation of energy and mineral resources in a safe and 

environmentally sound manner in order to support a more productive economy in Virginia.”40 

When the General Assembly updated  C-PACE financing in 2015, DMME was required to work 

with key stakeholders to develop uniform statewide financial underwriting guidelines for C-PACE 

35 See id.  
36 See C-PACE, supra note 24. 
37 See FREDERICKSBURG, VA., CODE ch. 38, art. V (2018); C-PACE Program, FREDERICKSBURG, VA. ECON. DEV. & 

TOURISM, https://fredericksburgva.com/286/C-PACE-Program (last visited Apr. 2, 2020). 
38 See Fredericksburg, Va., Ordinance 18-19 (Nov.13, 2018). However, both Norfolk and Petersburg include 

resiliency in their C-PACE ordinances. See NORFOLK, VA., CODE § 45.8-3(a) (2020); PETERSBURG, VA., CODE § 

107-3 (2020).
39 Memorandum from Kathleen Dooley, Fredericksburg City Attorney, and Bill Freehling, Dir. of Econ. Dev. and

Tourism, City of Fredericksburg, to the Mayor of Fredericksburg and City Council (June 4, 2020) (on file with the

City of Fredericksburg); Email from Kathleen Dooley, Fredericksburg City Attorney, to author (June 19, 2020) (on

file with author).
40 History of DMME, VA. DEP’T OF MINES, MINERALS AND ENERGY,

https://www.dmme.virginia.gov/dmme/history.shtml (last visited Apr. 2, 2020).
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programs developed by localities.41 The guidelines allow localities to have some discretion when 

developing their C-PACE programs, while also outlining statewide uniform guidance to promote 

the use of C-PACE financing across Virginia.42  DMME also obtained a U.S. Department of 

Energy grant in 2016 to initiate and lead the Mid-Atlantic PACE Alliance (MAPA) which is 

described in more detail in section D below.43 

B. Virginia Energy Efficiency Council

The Virginia Energy Efficiency Council (VAEEC) is a coalition of private organizations, 

local governments, and state agencies whose goal is to promote energy efficient policies and 

practices in Virginia.44 The VAEEC works directly with localities from Virginia to help them 

implement C-PACE financing programs by identifying barriers localities face when implementing 

C-PACE programs and lobbying to fix those issues before the General Assembly.45 The VAEEC

has uniquely positioned itself as a neutral and well-integrated partner in C-PACE discussions,

making it a trusted resource to localities, nonprofits, and commercial entities.46 Resources provided

by the VAEEC include GIS maps of C-PACE eligible properties, model ordinances, request for

proposal templates, letter of support templates, and more.47 Additionally, the VAEEC is a member

of the Mid Atlantic PACE Alliance and is committed to promoting regional adoption of C-PACE.48

C. Virginia PACE Authority

As previously discussed, the VPA is a nonprofit organization that provides administrative 

services for localities in Virginia that choose to implement a C-PACE financing program with a 

third-party administrator.49 As the administrator, the VPA charges a modest fee to certify that the 

proposed project meets the C-PACE financing eligibility requirements, while also ensuring low 

project costs by encouraging competition between qualified project design firms, energy audit 

firms, and private lenders.50 In June of 2020, VPA was selected as one of five winners in the RISE 

Challenge.51 Their winning Challenge was to develop an online platform, identify a pilot project, 

and develop financial and marketing tools to jumpstart the use of C-PACE for resiliency projects 

in Hampton Roads, Virginia.52  

41 See VA. DEP’T OF MINES, MINERALS AND ENERGY, FINAL UNIFORM STATEWIDE FINANCIAL UNDERWRITING 

GUIDELINES FOR CLEAN ENERGY LOANS MADE BY LOCALITIES UNDER §15.2-958.3 OF THE CODE OF VIRGINIA 

(2015) [hereinafter DMME Underwriting Guidelines]. 
42 See id.  
43 Press Release, Va. Dep’t of Mines, Minerals, and Energy, Governor McAuliffe Announces New Program to 
Create More Clean Energy Jobs in the Commonwealth (Feb. 20, 2017) (on file with the Dep’t of Mines, 
Minerals, and Energy).  
44 What We Do, VA. ENERGY EFFICIENCY COUNCIL, https://vaeec.org/about/ (last visited Apr. 2, 2020). 
45 See C-PACE, supra note 24. 
46 Id. 
47 Id. 
48 Id. 
49 See About VPA, VA. PACE AUTH., https://virginiapace.com/about-vpa/ (last visited Apr. 2, 2020). 
50 See id.  
51 Press Release, RISE Resilience Innovations, RISE Announces Five Winners of the 2020 Coastal Community 
Resilience Challenges (May 18, 2020) (on file with RISE Resilience Innovations).  
52  Id. 

Attachment 3A

https://vaeec.org/about/
https://virginiapace.com/about-vpa/


8 

D. Mid-Atlantic PACE Alliance

The Mid-Atlantic PACE Alliance (MAPA) is a partnership between state agencies, 

nonprofit organizations, and private businesses in Virginia, Maryland, and the District of 

Columbia.53 MAPA’s focus is to accelerate the utilization of C-PACE financing programs in the 

Mid-Atlantic region.54 According to its website, MAPA’s goal is “to be a comprehensive resource 

on all things Commercial PACE for local governments, property owners, energy contractors, and 

capital providers working in the DMV region.”55 Additionally, MAPA works to increase the 

number of C-PACE projects by providing outreach and education to key stakeholder groups, and 

supports localities with a C-PACE toolkit, which includes program development tips and guidance 

to help to help localities implement programs.56  

V. RESILIENT BUILDING ADAPTATIONS AND MEASURES

Building or retrofitting a commercial structure with flood resiliency measures can be 

significantly more expensive than using conventional construction methods, but can prevent 

damage that is very costly to repair. By covering the upfront construction or retrofit cost with low 

interest financing, C-PACE financing can encourage building owners to use flood-resilient 

construction techniques on their commercial structures.57 Although by no means a comprehensive 

list, the following is an overview of some effective flood mitigation and storm water management 

measures that can be financed via C-PACE financing, as well as cost estimates associated with 

their utilization. 

A. Green Roofs

One low impact flood resiliency measure available to an owner of an existing commercial 

structure is a green roof, or living roof, which is a traditional roof covered with interlocking panels 

of plants.58 Although the cost of installation varies depending on the size and complexity of the 

job, a typical green roof costs between $25 per square foot and $45 per square foot.59 Installation 

of a green roof is more expensive than a conventional roof. However, a green roof provides a 

variety of benefits to commercial building owners, including reduced heating and cooling loads, 

biodiversity habitats, urban heat island mitigation, improved aesthetics, plastic waste reduction 

because of the use of recycled plastic in construction of the roof, and fire prevention.60 

53 Virginia’s program administrators, including VPA and SRS Counterpoint, are among MAPA’S members. 
54 See Where Is PACE in the Mid-Atlantic?, supra note 14. 
55 Id.  
56 See id.  
57 Telephone Interview with Sydney Covey, Sustainability Solutions Manager, Structr Advisors (Feb. 28, 2020) 

[hereinafter Interview with Sydney Covey]. 
58 Id. 
59 Email from Jennifer Giunta, Dir. of Sales, Riverbend Greenroofs, to author (Mar. 4, 2020, 15:39 EST) [hereinafter 

Email from Jennifer Giunta] (on file with author). 
60 Green Roof Benefits, RIVERBEND GREENROOFS, https://riverbendgreenroofs.com/benefits/ (last visited Apr. 13, 

2020). 
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Additionally, a green roof mitigates flooding and improves stormwater management by acting like 

a sponge that absorbs up to 90% of excess rainwater runoff.61 An added benefit of green roofs is 

their ability to pair well with other resiliency and energy efficiency measures, such as solar PV 

and battery storage.62 This works particularly well in C-PACE projects as both resiliency and 

energy efficiency measures are eligible for C-PACE financing in Virginia.63 

Voiding of existing roofing manufacturer warranties is something to be aware of when 

installing a green roof.64 Typically, the green roof installer will work with the roofing manufacturer 

to ensure that no warranties are breached.65 This usually comes in the form of a letter of support 

from the roofing manufacturer.66 However, some roofing manufacturers may require a slip or scrim 

sheet between the roofing membrane and the green roof materials as an extra layer of protection.67 

Though this may add some cost, it will reduce the likelihood of voiding the roofing warranty.68 An 

additional consideration when retrofitting an existing structure with a green roof is whether or not 

the building will be able to handle the increased structural load. 69 Although many older structures 

may not be able to support a heavier roof, green roofs remain a viable resiliency option for those 

structures that are able to handle the increased structural load.70  

B. Flood Walls

The second low impact flood resiliency measure that could be funded by C-PACE 

financing for commercial structures is a flood wall, which is a barrier that comes up out of the 

ground or can be quickly deployed during storms, and is designed to contain and divert flood water 

away from structures.71 The cost of installing flood walls varies by the height of the wall and the 

type and extent of flood wall system selected. The chart below details the average cost of a flood 

wall according to its height above ground. 

Height Above Ground (Feet) Price per Linear Foot (Dollars) 

2 92 

3 110 

4 140 

5 165 

6 195 

10 410 
Barriers, FEMA, https://www.fema.gov/media-library-data/20130726-1608-20490-6445/fema551_ch_05.pdf (last visited Apr 12, 2020); Costs 

and Benefits of Floodproofing Methods, FEMA, https://www.fema.gov/media-library-data/20130726-1649-20490-2887/fema_102_chapter_5.pdf 
(last visited Apr. 12, 2020). 

61 Id. 
62 See DC United Audi Field, DC PACE, https://dcpace.com/projects/dc-united-audi-field/ (last visited June 17, 

2020) (providing an example of a green roof and solar panel system implemented in the same C-PACE project). 
63 See Va. Code Ann. § 15.2-958.3(a) (2019). 
64 Interview with Sydney Covey, supra note 57. 
65 Id. 
66 Id. 
67 Email from Jennifer Giunta, supra note 59. 
68 Id. 
69 Id. 
70 Id. 
71 Interview with Sydney Covey, supra note 57. 
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C. Natural Hydrology

Another low-impact flood resiliency measure that could be funded by C-PACE financing 

is to substitute measures that respect natural hydrology for concrete or hardscape structures and 

surfaces.72 Mitigation measures that factor in natural hydrology are a cost-effective way to 

implement flood resiliency.73 One way to respect the natural hydrology is to use green 

infrastructure on the site around a commercial structure.74 While green infrastructure has many 

definitions, the EPA defines it as “measures that use plant or soil systems, permeable pavement or 

other permeable surfaces or substrates, stormwater harvest and reuse, or landscaping to store, 

infiltrate, or evapotranspirate stormwater.”75 In other words, green infrastructure holds water on 

site to manage flood risk.76 Some green infrastructure measures include rain gardens, permeable 

pavements, and stormwater ponds.77 The cost of green infrastructure projects varies according to 

the size and complexity of the project. The chart below details the average cost of natural 

hydrology resiliency measures. 

Natural Hydrology Resiliency Measure Cost 

Rain Garden $10/sq ft-$40/sq ft 

Permeable Concrete $2/sq ft-$6.50/sq ft 

Permeable Asphalt $0.50/sq ft-$1.00/sq ft 

Stormwater Pond $0.50/cu ft-$1.00/cu ft 
How to Create a Rain Garden, ICPRB, https://www.potomacriver.org/resources/get-involved/water/rain-garden/ (last visited Apr. 13, 2020); 

Create a Rain Garden: Preventing Water Pollution in Your Community, UNIV. OF R.I., https://web.uri.edu/riss/files/Abridged_ServiceManual.pdf 

(last visited Apr. 13, 2020); 
Permeable Pavement Fact Sheet, UNIV. OF MD., https://extension.umd.edu/sites/extension.umd.edu/files/_docs/programs/master-

gardeners/Howardcounty/Baywise/PermeablePavingHowardCountyMasterGardeners10_5_11%20Final.pdf (last visited Apr. 13, 2020); 

Permeable Pavement, VA. POLYTECHNIC AND STATE UNIV. (Mar. 1, 2018), https://www.swbmp.vwrrc.vt.edu/wp-content/uploads/2017/11/BMP-
Spec-No-7_PERMEABLE-PAVEMENT_v1-8_03012011.pdf; 

Costs and Benefits of Storm Water BMPs, ENVTL. PROT. AGENCY, https://www3.epa.gov/npdes/pubs/usw_d.pdf (last visited Apr. 13, 2020). 

D. Flood Resistant Construction Materials

An additional low-impact flood resiliency measure is to substitute conventional 

construction materials with flood resistant construction materials. Flood resistant construction 

materials are capable of withstanding direct contact with water for at least 72 hours without 

sustaining significant damage beyond cosmetic damage.78 For example, some flood resistant 

materials include metal, treated wood, and vinyl.79 Thus, in an existing commercial structure, 

72 Id. 
73 Id. 
74 Id. 
75 Green Infrastructure: What is Green Infrastructure, ENVTL. PROT. AGENCY, https://www.epa.gov/green-

infrastructure/what-green-infrastructure (last visited Apr. 12, 2020). 
76 Id. 
77 See Green Infrastructure: Manage Flood Risk, ENVTL. PROT. AGENCY, https://www.epa.gov/green-

infrastructure/manage-flood-risk (last visited Apr. 12, 2020). 
78 Flood Resistant Material, FED. EMERGENCY MGMT. AGENCY, https://www.fema.gov/flood-resistant-material (last 

visited Apr. 13, 2020). 
79 VA. DEP’T OF CONSERVATION AND RECREATION, VIRGINIA FLOOD RISK GUIDE FOR LOCAL OFFICIALS 29 (2019), 

https://www.dcr.virginia.gov/dam-safety-and-floodplains/document/fp-va-silver-jackets-guide.pdf. 
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wooden doors should be replaced with metal doors, carpet should be replaced with ceramic tile or 

vinyl, and wall paneling should be replaced with cement board or pressure-treated wood.80 

Although calculating the exact cost is difficult due to the vast differences in quality of product, 

some rough estimates are given below. 

Metal Door Wooden 

Door 

Ceramic 

Tile (sqft) 

Carpet 

(sqft) 

Cement 

Board  

(sqft) 

Wall 

Paneling 

Unit Price $190-$280 $120-$140 $1.09-

$2.79 

$0.65-

$0.94 

$0.31-

$0.38 

$0.31-

$0.56 

Installation N/A N/A $6.50 $1.00 $1.50 $0.50 
These prices come from searching Home Depot’s online catalog and taking the highest and lowest models available and removing models that were 

extremely pricey due to accessories like decorations. Additionally, these numbers do not include bulk discounts.  

E. LEED Certification Standards

Leadership in Energy and Environmental Design (LEED) is a globally recognized 

certification standard administered by the United States Green Building Council (USGBC).81 The 

LEED rating systems are designed for all types of buildings and retrofits.82 Different levels of 

certification are available depending on the number of points earned from incorporating energy 

efficient and environmentally conscious measures into building design.83 The USGBC has 

identified nearly 3,000 measures that can be implemented to earn points towards LEED 

certification depending on the type of project.84 These measures cover a wide array of categories 

including awareness and education, energy efficiency, transportation, construction materials, and 

water efficiency.85  

One such category is reliability and resiliency. 86 USGBC has more specifically targeted 

resilience in the LEED certification with a measure for design for enhanced resilience.87 In order 

to earn credit for this measure, a hazard assessment must be conducted to identify risks associated 

with the building and design.88 Once hazards are identified, USGBC has suggested resilience 

measures to undertake to mitigate the risks of flooding, sea level rise, hurricanes, and more.89 With 

an increased focus on resiliency in credit earning measures, the LEED certification is a useful tool 

80 Id; DEWBERRY, INDIVIDUAL BUILDING AND SITE-LEVEL FLOOD RISK REDUCTION STRATEGIES, 19-20 (2019), 

https://www.vbgov.com/government/departments/public-works/comp-sea-level-rise/Documents/bldg-site-level-

flood-risk-strategies-05-01-19.pdf. 
81 Why LEED, U.S. GREEN BLDG. COUNCIL, https://www.usgbc.org/leed/why-leed (last visited Apr. 15, 2020). 
82 LEED Rating System, U.S. GREEN BLDG. COUNCIL, https://www.usgbc.org/leed (last visited Apr. 15, 2020). 
83 Id. 
84 LEED Credit Library, U.S. GREEN BLDG. COUNCIL, https://www.usgbc.org/credits (last visited Apr. 15, 2020). 
85 Id. 
86 Id. 
87 Design for Enhanced Resilience, U.S. GREEN BLDG. COUNCIL, https://www.usgbc.org/credits/new-construction-

core-and-shell-schools-new-construction-retail-new-construction-healthca-84 (last visited Apr. 15, 2020). 
88 Id. 
89 Id. 

Attachment 3A

https://www.vbgov.com/government/departments/public-works/comp-sea-level-rise/Documents/bldg-site-level-flood-risk-strategies-05-01-19.pdf
https://www.vbgov.com/government/departments/public-works/comp-sea-level-rise/Documents/bldg-site-level-flood-risk-strategies-05-01-19.pdf
https://www.usgbc.org/leed/why-leed
https://www.usgbc.org/leed
https://www.usgbc.org/credits
https://www.usgbc.org/credits/new-construction-core-and-shell-schools-new-construction-retail-new-construction-healthca-84
https://www.usgbc.org/credits/new-construction-core-and-shell-schools-new-construction-retail-new-construction-healthca-84


12 

to ensure that building retrofits and reconstruction are capable of withstanding natural pressures.90 

Though LEED certification measures may cost more to implement, C-PACE financing can be used 

to offset those costs.91 Additionally, a noteworthy benefit of a LEED certified building is its 

increased marketability for leasing and resale.92 

VI. CASE STUDY – VIA DESIGN ARCHITECTS

The Essex Building, on the corner of Plume and Bank Streets in downtown Norfolk, has 

served as a commercial property to a host of businesses since its construction in 1910.93 Recently, 

the Essex sat vacant from 2009 to 2017, when it was purchased by business partners Scott 

Campbell and Donna Phaneuf.94 After seeing over a century of businesses come and go, the 

building had been significantly altered and had fallen into a state of disrepair.95 Phaneuf and 

Campbell purchased the property for $750,000, and, after several million dollars of additional 

investment, renovated the building and made it home to their architecture firm, VIA Design 

Architects.96  

Phaneuf and Campbell wanted to restore the Essex building in a manner that would 

maintain its original appearance but also showcase how historic structures can be renovated in a 

modern style with an eye toward resiliency and energy efficiency.97 They financed the renovation 

project through traditional construction loans coupled with state and federal historic preservation 

tax credits.98 The renovation included several features that could have been financed through a C-

PACE program, had one been available in Norfolk at the time of the project.  

The Essex Building renovation included the installation of a smart system from Siemens.99 

From a central mainframe located in a small room on the second floor of the building, the smart 

system controls the building’s LED lights, power outlets, fans, fire alarm, and HVAC system.100 

The lights turn off when no one is in the room and the system adjusts to utilize natural light when 

possible.101 If an outlet is not in use the system keeps electrical current from running through it.102 

90 See id. 
91 See id. 
92 Why Leed, supra note 81. 
93 Kimberly Pierceall, A 110-year-old Norfolk Building Becomes a Tech-savvy Hub for Architecture Firm, 

VIRGINIAN-PILOT, May 12, 2019, https://www.pilotonline.com/business/article_81f63a9e-6d10-11e9-8016-

1314ceb777f7.html.  
94 Id. 
95 See The Essex, VIA DESIGN ARCHITECTS, https://viadesignarchitects.com/vias-projects/the-essex-project-page/ 

(last visited July 24, 2020). 
96 Pierceall, supra note 93.  
97 See id. 
98 Interview with Scott Campbell, Principal, VIA Design Architects, in Norfolk, Va. (July 9, 2020). For information 

on Virginia Historic Tax Credits see Rehabilitation Tax Credits, VA. DEP’T OF HIST. RES., 

https://www.dhr.virginia.gov/tax-credits/ (last visited July 24, 2020). For information on Federal Historic Tax 

Credits see Tax Incentives for Preserving Historic Properties, NAT’L PARK SERV., https://www.nps.gov/tps/tax-

incentives.htm (last visited July 24, 2020).  
99 Interview with Scott Campbell, supra note 98. 
100 Id. 
101 Id. 
102 Id. 
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If no one is in a room, the system also reduces the heating or cooling in that area in an effort to 

consume less power.103 Phaneuf partnered with a representative of Siemens to install the smart 

system as a way for VIA Design and Siemens to showcase available energy efficiency 

technologies.104 The HVAC system in the Essex Building is a choice example of one such measure. 

Phaneuf and Campbell elected to install a variable refrigerant flow (VRF) HVAC 

system.105 VRF systems incorporate multiple indoor heating and cooling units connected to one 

central outdoor unit.106 The multiple indoor units allow temperature control in individualized zones 

within a building, providing heating or cooling only where it is needed.107 The reduced load 

capabilities, along with other factors specific to VRF systems,108 result in average energy savings 

of twenty to thirty percent compared to a traditional HVAC system.109 However, the energy 

savings attributable to VRF systems come at a higher initial price than a standard HVAC system.110 

The cost of an installed VRF system is roughly $18 per square foot of conditioned space, while 

the installed cost of a conventional HVAC system is approximately $12 to $15 per square foot 

served.111 For new construction, or a building with an HVAC system at the end of its useful life, 

the payoff time for a VRF system is approximately sixteen years.112 C-PACE financing could 

incentivize building owners on the fence about installing the more efficient technology to make 

the long-term investment by removing the burden of the higher upfront cost for a VRF system and 

allowing the property owner to immediately realize savings from the technology while paying it 

off over time.   

While the Essex Building renovation included numerous energy efficiency measures, there 

were many additional features that could have been implemented. During the renovation, Phaneuf 

and Campbell found that rainwater was pooling in the back alley.113 The alley had to be raised, 

regraded, and the drainage tied into the city stormwater system.114 Campbell, who had been 

interested in implementing a rainwater retention and recycling system, stated that, had C-PACE 

financing been available at the time of the project, they may have invested in a rainwater retention 

and recycling system.115  

103 Id. 
104 Id. 
105 Interview with Scott Campbell, supra note 98. 
106 Alex Jankovic, Back to Basics: VRF Systems, CONSULTING SPECIFYING ENG’R (Sept. 27, 2016), 

https://www.csemag.com/articles/back-to-basics-vrf-systems/.  
107 Id. 
108 See Variable Refrigerant Flow (VRF) Heat Pumps, WASH. STATE UNIV., 

http://e3tnw.org/ItemDetail.aspx?id=200 (last visited July 29, 2020) (Other factors contributing to VRF’s increased 

efficiency compared to conventional HVAC systems include “heat recovery, smaller zones, and reduced duct 

loss.”). 
109 Jankovic, supra note 106. 
110 See Cindy Strecker et al., Utility Program Cost Effectiveness of Variable Refrigerant Flow Systems, Am. Council 

for an Energy-Efficient Econ. 1, 6 (2016), https://www.aceee.org/files/proceedings/2016/data/papers/3_345.pdf.  
111 Id. 
112 See Variable Refrigerant Flow (VRF) Heat Pumps, supra note 108. 
113 Interview with Scott Campbell, supra note 98. 
114 Id. 
115 Id. 
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 C-PACE financing was not available in Norfolk during the Essex Building renovation, 

however, it will be an option for future commercial property projects. On May 26, 2020 Norfolk 

City Council unanimously passed an ordinance to establish a C-PACE financing program.116 The 

Ordinance allows C-PACE financing for projects ranging from $50 thousand to $25 million,117 

and loan terms up to thirty years.118 The Norfolk Economic Development Department is working 

to finalize the program guidelines and expects the program to be operating “in the coming 

months.”119  

 

VII. CASE STUDY – VIRGINIA BEACH CITY PUBLIC SCHOOL 

SYSTEM 
The authors recognize that the Virginia Beach City Public School System is not eligible 

for C-PACE financing, as they are a government entity. However, a private school would be 

eligible for C-PACE financing, as it is not a government entity. This case study is provided as an 

example of a building reconstruction comparable in size to a typical commercial property project. 

The benefits garnered from implementing resilience measures and the challenges faced in doing 

so are transferable to implementation of resilience measures in commercial buildings. 

Additionally, this case study will conclude with an analysis of how a similar, non-government 

project could have been improved if C-PACE financing had been utilized. 

 

Tasked with creating a suitable learning environment for thousands of students in Virginia 

Beach, Virginia Beach City Public Schools made resiliency and sustainability key goals as they 

undertook school retrofits and new construction. In 2010, the School Board of the City of Virginia 

Beach enacted Policy 3-67.120 This policy requires all new construction or substantial retrofits be 

designed to a minimum LEED standard or equivalent.121 Since the enaction of this policy, it has 

been the goal of the Facilities Design department to follow through on the LEED certification, not 

just design to the standards.122 This follow through is an attempt to ensure all standards are being 

met in application beyond the design phase.123 Current buildings range from a basic LEED 

certification level to a LEED Platinum level, with the goal for all buildings to achieve LEED Silver 

certification.124 In addition to basic LEED certification standards, the school system is also diligent 

                                                
116 Kaylynn Stephens, City of Norfolk Approves Commercial Clean Energy Loan Program, WAVY 10 (June 12, 

2020), https://www.wavy.com/news/local-news/norfolk/city-of-norfolk-approves-commercial-clean-energy-loan-

program/.  
117 Norfolk, Va., Ordinance 48,012 (May 26, 2020) (The maximum loan amount is $25 million or 30% of the 

stabilized value of the property, whichever is greater), https://www.norfolk.gov/DocumentCenter/View/61593/Ord-

48012?bidId=.  
118 Norfolk, Va., Ordinance 48,012 (May 26, 2020) (The maximum loan term is thirty years, or the useful life of the 

project, whichever is shorter) https://www.norfolk.gov/DocumentCenter/View/61593/Ord-48012?bidId=. 
119 Norfolk Approves Commercial Property Assessed Clean Energy (C-PACE) Financing Program, CITY OF 

NORFOLK (June 12, 2020), https://www.norfolk.gov/CivicAlerts.aspx?AID=4907.  
120 Environmental Sustainability Practices 3-67, SCH. BD. OF THE CITY OF VIRGINIA BEACH (Sept. 11, 2014), 

https://www.vbschools.com/about_us/our_leadership/school_board/policies_and_regulations/section_3/3-67. 
121 Id. 
122 Email from Tim Cole, Sustainability Dir., Virginia Beach City Public Schools, to author (Apr. 10, 2020, 14:43 

EST) [hereinafter Tim Cole Email 1] (on file with author). 
123 Id. 
124 Email from Tim Cole, Sustainability Dir., Virginia Beach City Public Schools (May 4, 2020, 15:39 EST) 

[hereinafter Tim Cole Email 2] (on file with author). 
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about how they execute stormwater management on site.125 All building sites have been designed 

to manage ten-year storms, with a few capable of managing one hundred-year storms.126 These 

efforts have not been implemented without resistance, though. During the design phase, the team 

engages in a value engineering (VE) process.127 It is during this VE process that cost/benefit 

optimization occurs;128 meaning, it is the stage ripe for challenges to stormwater management 

measures that exceed code requirements.129 These challenges are discussed in greater detail below. 

The Facilities Design team remains undeterred and has managed to include proposed stormwater 

management measures in all building designs to this point.130  

 

A prime example of Virginia Beach City Public Schools’ commitment to resilient 

infrastructure is the reconstruction of Old Donation School.131 Standing at over 225,000 square 

feet and serving nearly 1,400 students in second through eighth grades, Old Donation serves as an 

example of Policy 3-67 in action.132 Design for the project began in November 2011 and 

construction was completed in the fall of 2017.133 Costs for the capital improvement project totaled 

$63,615,000.134 Resilience and energy efficiency measures implemented in the project include all 

those required for a LEED Gold certification, as well as green roofing, underground stormwater 

storage, and a rainwater collection system.135  

 

In addition to satisfying the guidelines set forth in Policy 3-67, the reconstruction of Old 

Donation School also had meaningful impacts on the delivery of education services to the 

students.136 Students reported benefits ranging from a sense of stimulus from more light in the 

classrooms to the opportunity to conduct new science experiments utilizing the rainwater 

collection system and green roof.137 Old Donation School serves as an example of how resilient 

infrastructure can not only positively impact the bottom line, but also the quality of work and 

achievement of goals that take place within the building.138 

 

While there is little doubt that the reconstruction of Old Donation School was a major 

success and benefited many stakeholders, it did not come without challenges. Most notably, the 

                                                
125 Id. 
126 Id. 
127 Id. For more on value engineering, see Scott W. Cullen, Value Engineering, WHOLE BLDG. DESIGN GUIDE (Aug. 

2, 2016), https://www.wbdg.org/resources/value-engineering. 
128 Id. 
129 Tim Cole Email 1, supra note 122. 
130 Id. 
131 Old Donation School Replacement, VIRGINIA BEACH CITY PUBLIC SCHOOLS, 

https://www.vbschools.com/about_us/departments/facilities_services/completed/OldDonationSchool (last visited 

Apr. 15, 2020). 
132 Id. 
133 Id. 
134 Id. 
135 Tim Cole Email 1, supra note 122. 
136 Joe Tennis, Old Donation School’s Innovative Environment in Virginia Beach, COASTAL VA. MAG. (April 2018), 

http://www.coastalvirginiamag.com/March-April-2018/Old-Donation-Schools-Innovative-Environment-in-Virginia-

Beach/. 
137 Id. 
138 See id. 
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Facilities Design team faced the common challenges of funding and political support.139 These 

challenges and how C-PACE financing can be utilized to mitigate them are discussed below.  

 

Solar power is one measure that Virginia Beach City Public Schools have struggled to 

include in new construction and retrofit projects.140 The main cause for this is the upfront 

expense.141 While solar panels have been included as bid alternatives in most, if not all, projects, 

this design element has often been cut due to funding constraints.142 To address this issue, the 

school system has engaged in solar power purchase agreements (PPAs) so that solar panels can be 

added to the buildings post-construction.143 This is all in an attempt to have buildings at, or near, 

net-zero energy consumption.144  

 

While PPAs may achieve the goal of creating net-zero buildings and are attractive for their 

lack of upfront costs, they can bring their own challenges.145 Most notably, PPAs do not eliminate 

the presence of a utility or utility-like payment.146 Instead, they create the possibility of a long-

term contract with a third-party provider, as well as limited utility cost stability for the building 

owner.147 C-PACE financing could be a viable alternative to PPAs: While also requiring zero down 

payment to receive financing, C-PACE would enable commercial owners to purchase and install 

solar panels on their building without the presence of a third-party utility.148 The owners would 

receive the full cost benefit from the solar panels and be able to pay off the cost of the project in 

manageable amounts through special assessment taxes over a number of years.149 A hybrid option 

is also available for commercial property owners in which they can pair C-PACE financing 

alongside PPAs.150 This may be ideal for a property owner who does not want to own or maintain 

the solar array.151 

 

Another challenge facing Virginia Beach City Public Schools in their retrofit projects is 

the need to justify resilience and sustainable building measures to various political entities.152 

While this is not a challenge that many eligible for C-PACE financing will encounter, a similar 

challenge may be faced in presenting building plans to a board of directors or shareholders. 

Virginia Beach City Public Schools staff have addressed this challenge by creating detailed 

presentations describing the benefits and reasoning behind their design decisions.153 Of particular 

                                                
139 Tim Cole Email 1, supra note 122. 
140 Id. 
141 Id. 
142 Id. 
143 Id. 
144 Id. 
145 Philippe Hartley, Why a Solar PPA is a Bad Long, Long Term Deal, MEDIUM (Jan. 30, 2015), 

https://medium.com/@phatmedia/why-a-solar-ppa-is-a-bad-long-long-term-deal-376ce850315a. 
146 Id. 
147 Id. 
148 See What is C-PACE? For Lenders, supra note 7. 
149 Id. 
150 Taimur Jamil, Managing Dir. PACE Hybrid Transactions, CounterpointSRE, USGBC Financing Sustainable and 

Resilient Buildings webinar (May 20, 2020). 
151 See id. 
152 Tim Cole Email 1, supra note 122. 
153 Id. 
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focus in the presentations are cost savings as well as the reduction in greenhouse gas production 

from the implementation of sustainable and resilience building measures.154 Key goals of these 

presentations are to be informative but to also communicate the cost savings associated with 

building sustainable and resilient assets.155 Commercial entities can follow a similar tactic in 

assuaging resistance from decision makers regarding the implementation of resilient building 

measures. As the Recommendations section of this paper suggests, the use of and stability provided 

by C-PACE financing should be a focus in any such presentation. 

 

VIII. RECOMMENDATIONS FOR BROADER IMPLEMENTATION OF 

C-PACE PROGRAMS IN VIRGINIA 
 

Recently, conversations with researchers at Old Dominion University revealed that the 

majority of professionals in the construction, engineering, and commercial development industry 

were unaware of C-PACE financing.156 Due to this, it is not surprising that C-PACE has been 

applied limitedly throughout the Commonwealth. However, many entities, including DMME and 

Virginia PACE Authority, have been working diligently with local governments to encourage 

adoption of C-PACE ordinances at the local level, as well as to support the administration of C-

PACE programs.157 Yet C-PACE program adoption by local governments has been slow and often 

lacking. Developing interest in the program at the industry level could add the spark needed to 

propel C-PACE into widespread adoption by localities. The following recommendations will aide 

in developing interest in C-PACE among industry members. 

 

A. Development of Informational Materials 
 

To create interest in C-PACE as a financing option, industry leaders will want to have as 

much information as possible at the forefront.158 Desirable information includes basic facts about 

C-PACE, partners involved in administering a program, benefits to the industry, and examples of 

successful use of the program.159 This information should be provided as briefly and accurately as 

possible.160 The authors hope that this paper can be a foundation for such materials and will be 

useful in educating industry group members on the legal framework, partnership opportunities, 

benefits, and existing programs and measures associated with C-PACE in Virginia. A main goal 

in development of this informational material should be to provide industry leaders with the tools 

and background knowledge necessary to connect with partners in developing and implementing a 

C-PACE program. Materials need not be a comprehensive source of C-PACE information, but 

should provide a basic understanding of the program and guidance on where to locate additional 

information. Working with industry groups may shed light on the most desirable form this 

information should take in order to ensure it is accessible to industry leaders and effective in 

communicating relevant information to industry leaders. 

                                                
154 Tim Cole Email 2, supra note 124. 
155 Id. 
156 Telephone Interview with Carol Considine, Assoc. Professor of Eng’g Tech., Old Dominion Univ., and Emily 

Steinhilber, Research Assistant Professor, Old Dominion Univ. (Mar. 4, 2020) [hereinafter, ODU Interview]. 
157 Telephone Interview with Daniel Farrell, Clean Energy Fin. Programs Manager, Va. Dep’t of Mines, Minerals, 

and Energy, and Abby Johnson, Exec. Dir., Va. PACE Auth. (Feb. 19, 2020) [hereinafter Client Interview]. 
158 ODU Interview, supra note 156. 
159 Id. 
160 Id. 
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B. Leveraging Industry Groups and Trade Associations 
 

For this information to most effectively reach its target audience, it should be disseminated 

through existing industry groups. These groups are well established and foster a community of 

trust, an important asset when presenting a new idea to long-standing members of a community. 

Many of these groups already exist in the Hampton Roads region.  

 

Virginia Beach Vision is an organization with the goal of creating “future development, 

prosperity, and quality of life” in Virginia Beach and the Hampton Roads region.161 Composed of 

120 senior-level industry, civic, and educational leaders, Virginia Beach Vision is a prominent 

collective of entities that may be eligible for C-PACE financing or may be in a position to advocate 

for C-PACE ordinances and programming.162 The group is currently involved in projects spanning 

from the update of the City’s comprehensive plan to the procurement of an entertainment arena 

and implementation of a light rail system.163 Also noted as an area of interest for the group is 

“financing opportunities to support development of key projects.”164 It appears that Virginia Beach 

Vision may be a prime group to not only disseminate C-PACE information to industry leaders, but 

also to garner support from the business community in encouraging localities to adopt C-PACE 

ordinances.165 Other groups in the region similar to Virginia Beach Vision include the Greater 

Norfolk Corporation, the Chesapeake Alliance, and the Portsmouth Partnership.166 These groups 

tend to all work collaboratively to create regional success.167 Targeted presentations of C-PACE 

information to these groups would be an efficient and effective step towards bolstering interest in 

the program among industry leaders. 

 

Other groups that may be prime targets for dissemination of C-PACE information are trade 

associations. One such group is the Builders and Contractors Exchange of Virginia. The member-

owned association provides a centralized location for “information regarding commercial 

construction projects.”168 It also aims to “help its members sustain and grow their businesses and 

develop their employees” through networking and educational opportunities.169 They accomplish 

these goals by fostering cooperation throughout the industry, providing information and 

educational opportunities, supporting legislation impacting the construction industry, and 

promulgating their own rules and policies.170 These rules and policies focus on best management 

practices regarding “invitation for bids, bidding, and contracting which are in the best interests of 

the membership and community.”171 C-PACE also may be of particular interest to the Hampton 

                                                
161 History, VIRGINIA BEACH VISION, https://virginiabeachvision.com/history/ (last visited Apr. 15, 2020). 
162 See id. 
163 Id. 
164 Id. 
165 See id. 
166 Id. 
167 Id. 
168 Home, BUILDERS AND CONTRACTORS EXCH. OF VA., https://www.bceva.com/ (last visited Apr. 15, 2020). 
169 Id. 
170 About Us, BUILDERS AND CONTRACTORS EXCH. OF VA., https://www.bceva.com/about-us/ (last visited Apr. 15, 

2020). 
171 Id. 
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Roads Association for Commercial Real Estate (HRACRE).172 This 400 member group represents 

the interests of those involved in the promotion of commercial real estate in the Hampton Roads 

region.173 Core tenets of the group include member education about emerging issues in the 

commercial real estate field as well as targeted advocacy to local, regional, and state elected bodies 

concerning the promotion of commercial real estate in Hampton Roads.174 Other important 

industry and professional organizations include the Virginia Association for Commercial Real 

Estate, the Greater Richmond Association for Commercial Real Estate, and the National 

Association of Industrial and Office Properties (NAIOP) Northern Virginia and the American 

Institute of Architects (AIA) Virginia chapter.175  

 

Together, these trade groups, their members, and their partners constitute a large proportion 

of potential users of C-PACE financing. The successful passage of C-PACE ordinances in Loudon 

County, The City of Fredericksburg, and the City of Lynchburg has been attributed to the influence 

of owners and developers supporting a C-PACE project. Reaching these groups with strategic 

information, as described above, would not only garner interest for C-PACE financing by those 

most likely to use it, but would also create another avenue of advocacy to local governments 

responsible for creating C-PACE programming. 

 

C. Ensuring Accountability 
 

Localities that have enacted C-PACE ordinances have struggled to procure projects under 

the program.176 A main reason given for this is the fear of lack of accountability.177 C-PACE capital 

providers are hesitant to engage in programs with localities lacking enforcement provisions in their 

ordinances.178 The following two actions have been identified as possible ways to mitigate these 

issues. 

 

First, localities can ensure the addition of enforcement provisions when drafting C-PACE 

ordinances.  Currently in Virginia, Fairfax and Loudoun counties have enforcement provisions in 

their C-PACE ordinances, as do the Cities of Richmond, Lynchburg, and Fredericksburg and the 

                                                
172 HRACRE was an active supporter of the 2015 and 2019 C-CPACE legislation. 
173 Who We Are, HAMPTON ROADS ASS’N FOR COMMERCIAL REAL ESTATE, https://hracre.org/page/whoweare (last 

visited Apr. 15, 2020). 
174 Id. 
175 Id.; Mission and Vision, AM. INST. OF ARCHITECTS VA., https://www.aiava.org/about/philosophy/ (last visited 

Oct. 19, 2020). 
176 See Greg Leventis and Lisa Schwartz, Commercial PACE and the Special Assessment Process: Understanding 

Roles and Managing Risks for Local Governments, U.S. DEP’T OF ENERGY: OFFICE OF ENERGY EFFICIENCY AND 

RENEWABLE ENERGY, 10 (June 2019) (“[A] C-PACE program will only have a few C-PACE projects per year at 

most.”). 
177 Telephone Interview with Ryan Franklin, VCPC Student, William & Mary Law School (Mar. 28, 2020) 

[hereinafter, Arlington PACE Call] (summarizing conversation with Scott H. Dickie, Program Dir., Arlington 

PACE). See DMME Underwriting Guidelines, supra note 41, at 1-4, 9 (proposing underwriting guidelines and 

discussing the need for further default provisions for C-PACE programming). 
178 C-PACE ALL., ELEMENTS OF A WELL-DESIGNED C-PACE STATUTE AND PROGRAM TO ATTRACT PRIVATE 

CAPITAL AND FOSTER GREATER TRANSACTION VOLUMES 11-12 (2019), http://www.c-pacealliance.com/wp-

content/uploads/2019/07/Elements-of-a-Well-Designed-CPACE-v2.0-07-19-19-FINAL.pdf; Arlington PACE Call, 

supra note 177; see DMME Underwriting Guidelines, supra note 41. 
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Town of Petersburg.179 This has provided more certainty and stability in the tri-party agreements 

by giving the capital investors some power and authority to recover on their loans.180 Arlington, 

however, has not included enforcement provisions in its C-PACE ordinance.181 This locality has 

struggled with garnering support for C-PACE projects from capital investors.182 To remedy this 

issue, Arlington PACE, a C-PACE program administrator, is working with the Arlington County 

board of supervisors to amend the ordinance to add an enforcement provision.183 

 

Another possible solution to the issue of accountability is the creation of a statewide C-

PACE program.184 Such a program is already under consideration in Virginia and Governor 

Northam has included funding for such program in his proposed budget for 2020.185 If funded, the 

program would be sponsored by DMME who will hire a statewide program administrator.186  Its 

goal would be to provide a standardized framework and guidelines for localities to follow when 

creating their C-PACE programs, as well as model ordinance language.187 Having a statewide 

administrator creates a sense of stability and uniformity across localities to better assist capital 

providers and commercial entities who may participate in the program.188 Additionally, the 

underwriting guidelines formulated by DMME provide some assurances of accountability for 

capital providers and lenders.189 

 

IX. CONCLUSION 
 

Virginia’s inclusion of resilience improvements in state code governing C-PACE financing 

has created a means by which commercial property owners can more easily engage in resiliency 

while also managing their bottom line. However, the adoption of C-PACE programs by localities 

have been limited and, in some cases, commercial interest in utilizing existing programming has 

also been lacking. Education of localities and commercial property owners about C-PACE, its 

                                                
179 FAIRFAX COUNTY, VA., CODE § 127-4-2 (2020); FREDERICKSBURG, VA., CODE § 38-506(H) (2020); LOUDOUN 

COUNTY, VA., CODE § 825.06(e) (2020); LYNCHBURG, VA., CODE § 36-305(f) (2020); PETERSBURG, VA., CODE § 

107-7(h) (2020); RICHMOND, VA., CODE § 11-196(f) (2020). 
180 See C-PACE ALL., supra note 178, at 3; Arlington PACE Call, supra note 177. 
181 ARLINGTON COUNTY, VA., CODE ch. 68 (2017). 
182 Arlington PACE Call, supra note 177. 
183 Id. 
184 Virginia’s statewide Commercial Property Assessed Clean Energy and Resilience (C-PACER) program, MID-

ATLANTIC PACE ALL. (Apr. 16, 2020), https://www.pacealliance.org/single-

post/2020/04/16/Virginia%E2%80%99s-statewide-Commercial-Property-Assessed-Clean-Energy-and-Resilience-C-

PACER-program [hereinafter Statewide Program].; Client Interview, supra note 157. 
185 HB 654, 2020 Leg. Sess. (Va. 2020); Press Release, Governor Ralph Northam, Governor Northam to Protect 

Virginia’s Environment, Fight Climate Change, and Grow the Clean Energy Economy (Dec. 11, 2019), 

https://www.governor.virginia.gov/newsroom/all-releases/2019/december/headline-849847-en.html [hereinafter 

Budget Press Release]; Statewide Program, supra note 184. 
186 Budget Press Release, supra note 185; Statewide Program, supra note 184; Email from Daniel Farrell, Clean 

Energy Financing Program Manager, Va. Dep’t of Mines, Minerals, and Energy, to author (June 23, 2020, 13:58 

EST) (on file with author). 
187 Statewide Program, supra note 184. Additionally, DMME is currently in the process of developing and releasing 

a Request for Proposal for a third party administrator who will be tasked with creating model ordinance language, 

among other tasks. What is Commercial Property Assessed Clean Energy (C-PACE) Financing?, VA. DEP’T OF 

MINES, MINERALS, AND ENERGY, https://www.dmme.virginia.gov/de/PACE.shtml (last visited Nov. 9, 2020). 
188 C-PACE All., supra note 178, at 6-7. 
189 DMME Underwriting Guidelines, supra note 41. 
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benefits, and how it can be used to meet important resiliency goals is imperative to its success. 

This can most likely be achieved through the development of accessible, informative materials, 

including specific case studies about successful programs and projects,190 disseminated through 

industry groups and trade associations. Creating and leveraging interest on the commercial 

industry level will encourage localities to establish C-PACE financing programs. Consistency of 

local ordinances and state-level support are also imperative to ensure accountability and achieve 

program success. Together, implementation of these measures will propel C-PACE in Virginia to 

a bright future. 

 

                                                
190 For examples of successful C-PACE projects, see Case Studies, MID-ATLANTIC PACE ALL., 
https://www.pacealliance.org/case-studies (last visited Oct. 20, 2020). 
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TAB G - Chesapeake Bay Preservation Area Designation and Management Regulation - 9VAC25-830 

- Proposed Amendment - Coastal Resilience and Adaptation to Sea-level Rise and Climate Change

Criteria 

At the December 9, 2020, meeting of the State Water Control Board (Board), staff will ask the Board for 

approval to proceed to public notice with proposed amendments to the Chesapeake Bay Preservation Area 

Designation and Management Regulations (9 VAC 25-830). The proposed amendments were developed 

pursuant to Chapter 1207 of the 2020 Acts of Assembly, which required that a provision of “coastal resilience 

and adaptation to sea-level rise and climate change” be added to the criteria requirements in 9 VAC 25-830 

as established by the Board. This memorandum provides a brief background on the Chesapeake Bay 

Preservation Act, the implementing regulations and the proposed amendments, as well as the General 

Assembly action authorizing this regulatory action.  

BACKGROUND 

The Chesapeake Bay Preservation Act (§ 62.1-44.15:72 of the Code of Virginia) provides that the State 

Water Control Board shall promulgate regulations that establish criteria for use by local governments in 

granting, denying, or modifying requests to rezone, subdivide, or use and develop land in Chesapeake Bay 

Preservation Areas. Chesapeake Bay Preservation Areas include Resource Protection Areas, Resource 

Management Areas and Intensely Developed Areas. 

Chapter 1207 of the 2020 Acts of Assembly amended § 62.1-44.15:72 and added a provision of “coastal 

resilience and adaptation to sea-level rise and climate change” to the criteria requirements for regulations to 

be established by the State Water Control Board for use by local governments under the Chesapeake Bay 

Preservation Act.  Chapter 1207 also  included a clause requiring the State Water Control Board to adopt 

regulations to implement the change, and a  clause that initial adoption of applicable regulations shall be 

exempt from the requirements of Article 2 (§ 2.2-4006 et seq.) of Chapter 40 of Title 2.2 of the Code of 

Virginia, but shall be subject to a public comment period of at least 60 days prior to final adoption by the 

Board.  

Consistent with this provision, a Notice of Intended Regulatory Action and a Regulatory Advisory Panel 

were not utilized. However, staff did engage in individual discussions with state agencies and stakeholders 

and held a public input session to receive information and feedback on potential considerations. 

The Office of the Attorney General will be sent the regulation for certification of authority to adopt the 

amendments. 

PROPOSED AMENDMENT TO THE CHESAPEAKE BAY PRESERVATION AREA 

DESIGNATION AND MANAGEMENT REGULATIONS (9VAC25-830) 

The proposed regulatory amendment provides clarity that climate change adaptation and resilience measures 

are a permitted activity within Chesapeake Bay Preservation Areas. This ensures these activities are 

specifically recognized consistent with identification of other allowable activities, particularly within the 

Resource Protection Area (RPA).   

Consistent with the language in the statutory change, the proposed regulatory amendment provides that 

climate change impacts are considered for land development within the RPA. Given the primary nature of 

impacts, particularly sea-level rise, and that the RPA consists of water bodies and adjacent buffers, the 

amendment ensures consideration of these impacts when localities are reviewing projects. Moreover, it 

allows localities to incorporate or require conditions based upon a consideration of these impacts, including 

the use of best management practices.  In considering these impacts, localities would utilize a model or 

forecast (2017 National Oceanographic and Atmospheric Administration (NOAA) Intermediate-High 
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scenario projection curve) specifically recognized by the Commonwealth, while having the option to 

consider other models or forecasts that are generally recognized and appropriate.   

 

Additionally, the regulatory amendment proposes limitation on the granting of exceptions to activities in the 

RPA to ensure consideration of these impacts, avoid allowance of fill as a sole measure, and to provide for 

preservation and maximization of natural and nature-based features.  

 

To allow for activities that are necessary to adapt or address climate change impacts, the regulatory 

amendment provides an allowance for these activities with certain requirements.  These requirements apply 

in lieu of the performance criteria found in 9 VAC 25-830-130 and 9 VAC 25-830-140.  For most activities, 

given the current site conditions and options in terms of adaptation measures, the regulatory amendment 

distinguishes between previously developed RPAs and vegetated or undeveloped RPAs.  

 

The regulatory amendment maintains the requirement for a Water Quality Impact Assessment (WQIA) for 

these projects within the RPA. Given the nature of the projects and the recognition of certain activities by 

other DEQ programs including the Nonpoint Source Pollution control programs, the amendment also 

provides an exemption from the WQIA where the project is a best management practice recognized or 

approved by a state or federal agency to reduce runoff, prevent erosion, and filter nonpoint source pollution. 

 

Additionally, in recognition of a common practice under regulatory oversight by the Virginia Marine 

Resources Commission (VMRC) and supported by commonwealth policy, the regulatory amendment 

provides an exemption for living shorelines where the locality has otherwise approved it, buffers and 

vegetation are addressed, and the project obtained necessary approval from VMRC.  

 

Consistent with other performance criteria, local governments much include these provisions in their 

ordinances and incorporate the requirements into their programs. Additionally, given the timeframe 

necessary for ordinance changes and in recognition of the need for additional training and implementation 

tools such as guidance, localities would have three years from the effective date to adopt these changes. 

Regulatory Text: 

9 VAC 25-830-155 Climate Change Resilience and Adaptation Criteria   

A. This Section applies in addition to 9 VAC 25-830-130 and 9 VAC 25-830-140.  Local governments shall 

incorporate these provisions into all relevant ordinances and ensure their enforcement through 

implementation of appropriate processes and documentation for oversight and enforcement. Localities 

shall update and amend their ordinances to adopt and incorporate these performance criteria by [insert 

date 3 years after effective date of the regulation amendment].  

 

B. Land development, adaption measures or activities including buffer modifications or encroachments 

necessary to install adaptation measures, mitigation measures, or other actions necessary to address the 

impacts of climate change, including but not limited to sea-level rise, recurrent flooding and storm surge, 

may be allowed in a Chesapeake Bay Preservation area provided the activity complies with all other 

applicable provisions of these regulations.  Nothing in these provisions shall preclude a locality from 

adopting requirements or criteria in addition to the requirements of these provisions to address the 

impacts of climate change and sea-level rise in Chesapeake Bay Preservation areas in the locality 

including extension of the  Resource Protection Areas, further restrictions on development, or further 

preservation of existing vegetation.         

 

C. Local governments shall consider the impacts of climate change or sea level rise on any proposed land 

development in the Resource Protection Area. Based upon this consideration, local governments may 

require the installation of additional measures or design features as part of the proposed land 

development consistent with the requirements of the Act and these regulations. In considering the future 

impact, local governments shall: 

1. Consider a potential impact range of no less than 30 years; AND 
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2. Utilize an appropriate model or forecast to aid in the consideration of impacts through use of: 

i. The most updated 2017 National Oceanographic and Atmospheric Administration 

(NOAA) Intermediate-High scenario projection curve;  

ii. A model or forecast that incorporates or utilizes the 2017 National Oceanographic and 

Atmospheric Administration (NOAA) Intermediate-High scenario projection curve; OR 

iii. A peer-reviewed model or forecast that includes NOAA 2017 projections, including the 

Intermediate – High curve and has been developed, utilized, or recognized by a state or 

federal agency and is not based solely upon extrapolation of historical data.  

3. Include the consideration of future floodplain, water level, storm surge, or other impacts in 

altering the Resource Protection Area or diminishing the protection of water quality due to the 

proposed development from these impacts.  

4. Identify measures, conditions, or alterations to the proposed land development to address these 

impacts as necessary and appropriate based upon site conditions, type of proposed land 

development, and projected potential impacts.  This includes measures such as state or federally 

recognized or approved best management practices appropriate for the site conditions and land 

development to address such impacts.  

 

D. Local governments shall not grant exceptions to the requirements of 9 VAC 25-830-130, or 9 VAC 250-

830-140, or 9 VAC 20-830-155 where: 

1. The impact of climate change including sea level rise on the land development is not considered 

as outlined in Section C for exceptions in the Resource Protection Area;  

2. The exception consists of approval solely for the use of fill or other material to the Resource 

Protection Area or within 100 feet of the Resource Protection Area; OR 

3. The exception permits encroachment into seaward 50 feet of the buffer area of the Resource 

Protection Area notwithstanding permitted modifications and adaptive measures. 

 

E. Local governments may allow adaption measures or activities within the Resource Protection Area to 

address climate change including sea level rise subject to the following criteria. These criteria and 

requirements shall apply to such adaptation measure or activity in lieu of the criteria in 9 VAC 25-830-

130 and 140: 

1. Where the adaptation measure or activity is within a Resource Protection Area that has been 

previously developed, including IDAs, and is not naturally vegetated, the adaptation measure or 

activity shall:   

a. Be designed, implemented, and maintained in accordance with best management 

practices applicable to the adaptation measure or activity as recognized or approved by a 

state or federal agency; 

b. Not consist solely of the use of fill or other materials to raise the elevation of a Resource 

Protection Area;  

c. Incorporate natural features or measures such as the planting of vegetation or trees, 

maximize preservation of existing natural vegetation and trees particularly mature trees, 

and minimize land disturbance and impervious cover to the maximum extent practicable 

consistent with the applicable best management practices; AND  

d. Where applicable, obtain any applicable federal, state, and local permits and comply 

with any applicable federal, state and local requirements.  

 

2. Where the adaptation measure or activity is within a Resource Protection Area that is naturally 

vegetated or has not been previously developed, the measure or activity shall:   

a. Be designed and implemented in accordance with best management practices applicable 

to the adaptation measure or activity as recognized or approved by state or federal 

agencies;  

b. Preserve to the maximum extent practicable any existing vegetation in the additional 50 

feet landward from the RPA;  
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c. Not consist solely of the use of fill or other materials to raise the elevation of a Resource 

Protection Area; 

d. Maximize the preservation of existing vegetation and trees particularly mature trees, 

incorporate the planting and establishment of vegetation particularly trees, and minimize 

land disturbance and impervious cover to the maximum extent practicable consistent 

with the applicable best management practices; AND 

e. Where applicable, obtain any applicable federal, state, and local permits and comply 

with any applicable federal, state and local requirements.   

 

3. Where the adaptation measure or activity is a best management practice recognized or approved 

by a state or federal agency to reduce runoff, prevent erosion, and filter nonpoint source 

pollution, a Water Quality Impact Assessment in accordance with 9 VAC25-830-140(6) shall not 

be required. All other measures or activities shall require a Water Quality Impact Assessment in 

accordance with subdivision 6 of 9 VAC 25-830-140. 

 

4. Where the proposed adaptation measure is a living shoreline project or related activity, the 

locality otherwise approves of the project, the projects maintains or establishes a vegetative 

buffer inland of the living shoreline to the maximum extent practicable, minimizes land 

disturbance to the maximum extent practicable, and the project receives approval from the 

Virginia Marine Resources Commission, including a permit as applicable, and any other 

necessary permits or approvals, the adaptation measure shall be exempt from additional 

requirements or criteria including a Water Quality Impact Assessment.  
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TAB H - Chesapeake Bay Preservation Area Designation and Management Regulation - 9VAC25-830 

- Proposed Amendment - Preservation of Mature Trees and Replanting of Trees 
At the December 9, 2020, meeting of the State Water Control Board (Board), staff will ask the Board for 

approval to proceed to public notice with proposed amendments to the Chesapeake Bay Preservation Area 

Designation and Management Regulations (9 VAC 25-830). The proposed amendments were developed 

pursuant to Chapter 1207 of the 2020 Acts of Assembly, which required that a provision for “preservation of 

mature trees or planting of trees as a water quality protection tool and as a means of providing other natural 

resource benefits” be added to the criteria requirements in 9 VAC 25-830 as established by the Board. This 

memorandum provides a brief background on the Chesapeake Bay Preservation Act, the implementing 

regulations and the proposed amendments, as well as the General Assembly action authorizing this regulatory 

action.  

 

BACKGROUND 

 

The Chesapeake Bay Preservation Act (§ 62.1-44.15:72 of the Code of Virginia) provides that the State 

Water Control Board shall promulgate regulations that establish criteria for use by local governments in 

granting, denying, or modifying requests to rezone, subdivide, or use and develop land in Chesapeake Bay 

Preservation Areas. Chesapeake Bay Preservation Areas include Resource Protection Areas, Resource 

Management Areas and Intensely Developed Areas.  

 

Chapter 1207 of the 2020 Acts of Assembly amended § 62.1-44.15:72 of the Code of Virginia and added a 

provision of “preservation of mature trees or planting of trees as a water quality protection tool and as a means 

of providing other natural resource benefits” to the criteria requirements for regulations to be established by 

the State Water Control Board for use by local governments under the Chesapeake Bay Preservation Act.  

Chapter 1207 also included a clause requiring the State Water Control Board to adopt regulations to implement 

the change and a clause that initial adoption of applicable regulations shall be exempt from the requirements 

of Article 2 (§ 2.2-4006 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia, but shall be subject to a 

public comment period of at least 60 days prior to final adoption by the Board.  Consistent with this provision, 

a Notice of Intended Regulatory Action and a Regulatory Advisory Panel were not utilized.  

 

The Office of the Attorney General will be sent the regulation for certification of authority to adopt the 

amendments. 

 

 

PROPOSED AMENDMENT TO THE CHESAPEAKE BAY PRESERVATION AREA 

DESIGNATION AND MANAGEMENT REGULATIONS (9VAC25-830) 

 

Overall, this proposed regulatory amendment includes requirements to preserve and protect mature trees and 

where existing vegetation is removed that includes a tree, a tree is utilized in reestablishing vegetation.  It 

also provides that where vegetation or buffers must be established, the planting of trees should be utilized 

where practicable.   

 

The proposed regulatory amendment includes additional language to existing performance criteria related to 

vegetation and trees.  Specifically, the general performance criteria under 9 VAC 25-830-130 already include 

a requirement for the preservation of indigenous vegetation.  The proposed language underscores that mature 

trees should be preserved to the maximum extent practicable and protected during development. This is 

consistent with the benefits identified in the statutory language.  

 

Additionally, most existing performance criteria provisions related to vegetation and tress are found in the 

criteria for Resource Protection Areas (9 VAC 25-830-140). For existing provisions related to tree removal 

such as for sight lines, vistas, driveways, roads, and erosion projects, the amendment clarifies that mature 

trees should be preserved and not removed as practicable.  Where replanting or vegetation is to be 

 
Attachment 5A



177 
 

established or reestablished, it should include the planting of trees. This includes previous agricultural lands 

converted to other uses, Intensely Developed Areas, and where a buffer does not currently exist. 

 

Regulatory Text 
 

9VAC25-830-130. General performance criteria. 

Through their applicable land use ordinances, regulations and enforcement mechanisms, local 

governments shall require that any use, development or redevelopment of land in Chesapeake Bay Preservation 

Areas meets the following performance criteria: 

1. No more land shall be disturbed than is necessary to provide for the proposed use or development. 

2. Indigenous vegetation shall be preserved to the maximum extent practicable, consistent with the use 

or development proposed. Mature trees shall only be removed where determined to be necessary to 

provide for the proposed use or development and protected during development to the maximum extent 

practicable.   

3. All development exceeding 2,500 square feet of land disturbance shall be accomplished through a 

plan of development review process consistent with § 15.2-2286 A 8 of the Code of Virginia and 

subdivision 1 e of 9VAC25-830-240. 

4. Land development shall minimize impervious cover consistent with the proposed use or 

development. 

5. Any land disturbing activity that exceeds an area of 2,500 square feet (including construction of all 

single family houses, septic tanks and drainfields, but otherwise as defined in § 62.1-44.15:51 of the 

Code of Virginia) shall comply with the requirements of the local erosion and sediment control 

ordinance. Enforcement for noncompliance with the erosion and sediment control requirements 

referenced in this criterion shall be conducted under the provisions of the Erosion and Sediment 

Control Law and attendant regulations. 

6. Any Chesapeake Bay Preservation Act land-disturbing activity as defined in § 62.1-44.15:24 of the 

Code of Virginia shall comply with the requirements of 9VAC25-870-51 and 9VAC25-870-103. 

7. Onsite sewage treatment systems not requiring a Virginia Pollutant Discharge Elimination System 

(VPDES) permit shall: 

a. Have pump-out accomplished for all such systems at least once every five years. 

(1) If deemed appropriate by the local health department and subject to conditions the local health 

department may set, local governments may offer to the owners of such systems, as an alternative 

to the mandatory pump-out, the option of having a plastic filter installed and maintained in the 

outflow pipe from the septic tank to filter solid material from the effluent while sustaining adequate 

flow to the drainfield to permit normal use of the septic system. Such a filter should satisfy 

standards established in the Sewage Handling and Disposal Regulations (12VAC5-610) 

administered by the Virginia Department of Health. 

(2) Furthermore, in lieu of requiring proof of septic tank pump-out every five years, local 

governments may allow owners of onsite sewage treatment systems to submit documentation 

every five years, certified by an operator or onsite soil evaluator licensed or certified under Chapter 

23 (§ 54.1-2300 et seq.) of Title 54.1 of the Code of Virginia as being qualified to operate, 

maintain, or design onsite sewage systems, that the septic system has been inspected, is functioning 

properly, and the tank does not need to have the effluent pumped out of it. 

b. For new construction, provide a reserve sewage disposal site with a capacity at least equal to 

that of the primary sewage disposal site. This reserve sewage disposal site requirement shall not 

apply to any lot or parcel recorded prior to October 1, 1989, if the lot or parcel is not sufficient in 

capacity to accommodate a reserve sewage disposal site, as determined by the local health 

department. Building shall be prohibited on the area of all sewage disposal sites until the structure 

is served by public sewer or an onsite sewage treatment system that operates under a permit issued 

by the board. All sewage disposal site records shall be administered to provide adequate notice 

and enforcement. As an alternative to the 100% reserve sewage disposal site, local governments 
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may offer the owners of such systems the option of installing an alternating drainfield system 

meeting the following conditions: 

(1) Each of the two alternating drainfields in the system shall have, at a minimum, an area not less 

than 50% of the area that would otherwise be required if a single primary drainfield were 

constructed. 

(2) An area equaling 50% of the area that would otherwise be required for the primary drainfield 

site must be reserved for subsurface absorption systems that utilize a flow diversion device, in 

order to provide for future replacement or repair to meet the requirements for a sewage disposal 

system. Expansion of the primary system will require an expansion of this reserve area. 

(3) The two alternating drainfields shall be connected by a diversion valve, approved by the local 

health department, located in the pipe between the septic (aerobic) tank and the distribution boxes. 

The diversion valve shall be used to alternate the direction of effluent flow to one drainfield or the 

other at a time. However, diversion valves shall not be used for the following types of treatment 

systems: 

(a) Sand mounds; 

(b) Low-pressure distribution systems; 

(c) Repair situations when installation of a valve is not feasible; and 

(d) Any other approved system for which the use of a valve would adversely affect the design of 

the system, as determined by the local health department. 

(4) The diversion valve shall be a three-port, two-way valve of approved materials (i.e., resistant 

to sewage and leakproof and designed so that the effluent from the tank can be directed to flow 

into either one of the two distribution boxes). 

(5) There shall be a conduit from the top of the valve to the ground surface with an appropriate 

cover to be level with or above the ground surface. 

(6) The valve shall not be located in driveways, recreational courts, parking lots, or beneath sheds 

or other structures. 

(7) In lieu of the aforementioned diversion valve, any device that can be designed and constructed 

to conveniently direct the flow of effluent from the tank into either one of the two distribution 

boxes may be approved if plans are submitted to the local health department and found to be 

satisfactory. 

(8) The local government shall require that the owner(s) alternate the drainfields every 12 months 

to permit the yearly resting of half of the absorption system. 

(9) The local government shall ensure that the owner(s) are notified annually of the requirement 

to switch the valve to the opposite drainfield. 

8. Land upon which agricultural activities are being conducted, including but not limited to crop 

production, pasture, and dairy and feedlot operations, or lands otherwise defined as agricultural land 

by the local government, shall have a soil and water quality conservation assessment conducted that 

evaluates the effectiveness of existing practices pertaining to soil erosion and sediment control, 

nutrient management, and management of pesticides, and, where necessary, results in a plan that 

outlines additional practices needed to ensure that water quality protection is being accomplished 

consistent with the Act and this chapter. 

a. Recommendations for additional conservation practices need address only those conservation 

issues applicable to the tract or field being assessed. Any soil and water quality conservation 

practices that are recommended as a result of such an assessment and are subsequently 

implemented with financial assistance from federal or state cost-share programs must be designed, 

consistent with cost-share practice standards effective in January 1999 in the "Field Office 

Technical Guide" of the U.S. Department of Agriculture Natural Resource Conservation Service 

or the June 2000 edition of the "Virginia Agricultural BMP Manual" of the Virginia Department 

of Conservation and Recreation, respectively. Unless otherwise specified in this section, general 

standards pertaining to the various agricultural conservation practices being assessed shall be as 

follows: 
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(1) For erosion and sediment control recommendations, the goal shall be, where feasible, to 

prevent erosion from exceeding the soil loss tolerance level, referred to as "T," as defined in the 

"National Soil Survey Handbook" of November 1996 in the "Field Office Technical Guide" of the 

U.S. Department of Agriculture Natural Resource Conservation Service. However, in no case shall 

erosion exceed the soil loss consistent with an Alternative Conservation System, referred to as an 

"ACS", as defined in the "Field Office Technical Guide" of the U.S. Department of Agriculture 

Natural Resource Conservation Service. 

(2) For nutrient management, whenever nutrient management plans are developed, the operator or 

landowner must provide soil test information, consistent with the Virginia Nutrient Management 

Training and Certification Regulations (4VAC50-85). 

(3) For pest chemical control, referrals shall be made to the local cooperative extension agent or 

an Integrated Pest Management Specialist of the Virginia Cooperative Extension Service. 

Recommendations shall include copies of applicable information from the "Virginia Pest 

Management Guide" or other Extension materials related to pest control. 

b. A higher priority shall be placed on conducting assessments of agricultural fields and tracts 

adjacent to Resource Protection Areas. However, if the landowner or operator of such a tract also 

has Resource Management Area fields or tracts in his operation, the assessment for that landowner 

or operator may be conducted for all fields or tracts in the operation. When such an expanded 

assessment is completed, priority must return to Resource Protection Area fields and tracts. 

c. The findings and recommendations of such assessments and any resulting soil and water quality 

conservation plans will be submitted to the local Soil and Water Conservation District Board, 

which will be the plan-approving authority. 

9. Silvicultural activities in Chesapeake Bay Preservation Areas are exempt from this chapter provided 

that silvicultural operations adhere to water quality protection procedures prescribed by the Virginia 

Department of Forestry in the Fifth Edition (March 2011) of "Virginia's Forestry Best Management 

Practices for Water Quality Technical Manual." The Virginia Department of Forestry will oversee and 

document installation of best management practices and will monitor in-stream impacts of forestry 

operations in Chesapeake Bay Preservation Areas. 

10. Local governments shall require evidence of all wetlands permits required by law prior to 

authorizing grading or other onsite activities to begin. 

 

9VAC25-830-140. Development criteria for Resource Protection Areas. 

In addition to the general performance criteria set forth in 9VAC25-830-130, the criteria in this section are 

applicable in Resource Protection Areas. 

1. Land development may be allowed in the Resource Protection Area, subject to approval by the local 

government, only if it (i) is water dependent; (ii) constitutes redevelopment; (iii) constitutes 

development or redevelopment within a designated Intensely Developed Area; (iv) is a new use 

established pursuant to subdivision 4 a of this section; (v) is a road or driveway crossing satisfying the 

conditions set forth in subdivision 1 d of this section; or (vi) is a flood control or stormwater 

management facility satisfying the conditions set forth in subdivision 1 e of this section. 

a. A water quality impact assessment in accordance with subdivision 6 of this section shall be 

required for any proposed land disturbance. 

b. A new or expanded water-dependent facility may be allowed provided that the following criteria 

are met: 

(1) It does not conflict with the comprehensive plan; 

(2) It complies with the performance criteria set forth in 9VAC25-830-130; 

(3) Any nonwater-dependent component is located outside of Resource Protection Areas; and 

(4) Access to the water-dependent facility will be provided with the minimum disturbance 

necessary. Where practicable, a single point of access will be provided. 

c. Redevelopment outside locally designated Intensely Developed Areas shall be permitted in the 

Resource Protection Area only if there is no increase in the amount of imperious cover and no 

further encroachment within the Resource Protection Area, and it shall conform to applicable 
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erosion and sediment control and stormwater management criteria set forth in the Erosion and 

Sediment Control Law and the Virginia Stormwater Management Act and their attendant 

regulations, as well as all applicable stormwater management requirements of other state and 

federal agencies. 

d. Roads and driveways not exempt under subdivision B 1 of 9VAC25-830-150 and which, 

therefore, must comply with the provisions of this chapter, may be constructed in or across 

Resource Protection Areas if each of the following conditions is met: 

(1) The local government makes a finding that there are no reasonable alternatives to aligning the 

road or driveway in or across the Resource Protection Area; 

(2) The alignment and design of the road or driveway are optimized, consistent with other 

applicable requirements, to minimize (i) encroachment in the Resource Protection Area and (ii) 

adverse effects on water quality, and (iii) removal of mature trees; 

(3) The design and construction of the road or driveway satisfy all applicable criteria of this 

chapter, including submission of a water quality impact assessment; and 

(4) The local government reviews the plan for the road or driveway proposed in or across the 

Resource Protection Area in coordination with local government site plan, subdivision and plan of 

development approvals. 

e. Flood control and stormwater management facilities that drain or treat water from multiple 

development projects or from a significant portion of a watershed may be allowed in Resource 

Protection Areas provided such facilities are allowed and constructed in accordance with the 

Virginia Stormwater Management Act and its attendant regulations, and provided that (i) the local 

government has conclusively established that location of the facility within the Resource 

Protection Area is the optimum location; (ii) the size of the facility is the minimum necessary to 

provide necessary flood control or stormwater treatment, or both; (iii) the facility must be 

consistent with a comprehensive stormwater management plan developed and approved in 

accordance with 9VAC25-870-92 of the Virginia Stormwater Management Program (VSMP) 

regulations; (iv) all applicable permits for construction in state or federal waters must be obtained 

from the appropriate state and federal agencies, such as the U.S. Army Corps of Engineers, the 

department, and the Virginia Marine Resources Commission; (v) approval must be received from 

the local government prior to construction; and (vi) routine maintenance is allowed to be 

performed on such facilities to assure that they continue to function as designed. It is not the intent 

of this subdivision to allow a best management practice that collects and treats runoff from only 

an individual lot or some portion of the lot to be located within a Resource Protection Area. 

2. Exemptions in Resource Protection Areas. The following land disturbances in Resource Protection 

Areas may be exempt from the criteria of this part provided that they comply with subdivisions a and 

b of this subdivision 2: (i) water wells; (ii) passive recreation facilities such as boardwalks, trails and 

pathways; and (iii) historic preservation and archaeological activities: 

a. Local governments shall establish administrative procedures to review such exemptions. 

b. Any land disturbance exceeding an area of 2,500 square feet shall comply with the erosion and 

sediment control criteria in subdivision 5 of 9VAC25-830-130. 

3. Buffer area requirements. The 100-foot wide buffer area shall be the landward component of the 

Resource Protection Area as set forth in subdivision B 5 of 9VAC25-830-80. Notwithstanding 

permitted uses, encroachments, and vegetation clearing, as set forth in this section, the 100-foot wide 

buffer area is not reduced in width. To minimize the adverse effects of human activities on the other 

components of the Resource Protection Area, state waters, and aquatic life, a 100-foot wide buffer area 

of vegetation that is effective in retarding runoff, preventing erosion, and filtering nonpoint source 

pollution from runoff shall be retained if present and established where it does not exist.  Where such 

buffer must be established, the planting of trees should be utilized to the maximum extent practicable 

and appropriate to site conditions.  

a. The 100-foot wide buffer area shall be deemed to achieve a 75% reduction of sediments and a 

40% reduction of nutrients. 
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b. Where land uses such as agriculture or silviculture within the area of the buffer cease and the 

lands are proposed to be converted to other uses, the full 100-foot wide buffer shall be 

reestablished. In reestablishing the buffer, management measures shall be undertaken to provide 

woody vegetation that assures the buffer functions set forth in this chapter.  Such measures should 

include to the maximum extent practicable and appropriate to site conditions the planting of trees 

in reestablishing the buffer.  

4. Permitted encroachments into the buffer area. 

a. When the application of the buffer area would result in the loss of a buildable area on a lot or 

parcel recorded prior to October 1, 1989, encroachments into the buffer area may be allowed 

through an administrative process in accordance with the following criteria: 

(1) Encroachments into the buffer area shall be the minimum necessary to achieve a reasonable 

buildable area for a principal structure and necessary utilities. 

(2) Where practicable, a vegetated area that will maximize water quality protection, mitigate the 

effects of the buffer encroachment, and is equal to the area of encroachment into the buffer area 

shall be established elsewhere on the lot or parcel.  Such vegetated area where established should 

include the planting of trees to the maximum extent practicable.  

(3) The encroachment may not extend into the seaward 50 feet of the buffer area. 

b. When the application of the buffer area would result in the loss of a buildable area on a lot or 

parcel recorded between October 1, 1989, and March 1, 2002, encroachments into the buffer area 

may be allowed through an administrative process in accordance with the following criteria: 

(1) The lot or parcel was created as a result of a legal process conducted in conformity with the 

local government's subdivision regulations; 

(2) Conditions or mitigation measures imposed through a previously approved exception shall be 

met; 

(3) If the use of a best management practice (BMP) was previously required, the BMP shall be 

evaluated to determine if it continues to function effectively and, if necessary, the BMP shall be 

reestablished or repaired and maintained as required; and 

(4) The criteria in subdivision 4 a of this section shall be met. 

 

5. Permitted modifications of the buffer area. 

a. In order to maintain the functional value of the buffer area, existing vegetation may be removed, 

subject to approval by the local government, only to provide for reasonable sight lines, access paths, 

general woodlot management, and best management practices, including those that prevent upland 

erosion and concentrated flows of stormwater, as follows: 

(1) Trees may be pruned or removed as necessary to provide for sight lines and vistas, provided that 

where removed, they shall be replaced with other vegetation that is equally effective in retarding 

runoff, preventing erosion, and filtering nonpoint source pollution from runoff.  Mature trees should 

be preserved and not removed to the maximum extent practicable under this provision.  When trees 

are removed, the other vegetation to replace the trees should be a trees as well to maximum extent 

practicable.     

(2) Any path shall be constructed and surfaced so as to effectively control erosion. 

(3) Dead, diseased, or dying trees or shrubbery and noxious weeds (such as Johnson grass, kudzu, and 

multiflora rose) may be removed and thinning of trees may be allowed pursuant to sound horticultural 

practice incorporated into locally-adopted standards. 

(4) For shoreline erosion control projects, trees and woody vegetation may be removed, necessary 

control techniques employed, and appropriate vegetation established to protect or stabilize the 

shoreline in accordance with the best available technical advice and applicable permit conditions or 

requirements.  Mature trees should be preserved to the maximum extent practicable consistent with the 

best available technical advice and permit conditions or requirements and trees should be utilized in 

the projects to the maximum extent practicable.    

b. On agricultural lands the agricultural buffer area shall be managed to prevent concentrated flows 

of surface water from breaching the buffer area and appropriate measures may be taken to prevent 
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noxious weeds (such as Johnson grass, kudzu, and multiflora rose) from invading the buffer area. 

Agricultural activities may encroach into the buffer area as follows: 

(1) Agricultural activities may encroach into the landward 50 feet of the 100-foot wide buffer area 

when at least one agricultural best management practice which, in the opinion of the local soil and 

water conservation district board, addresses the more predominant water quality issue on the 

adjacent land—erosion control or nutrient management—is being implemented on the adjacent 

land, provided that the combination of the undisturbed buffer area and the best management 

practice achieves water quality protection, pollutant removal, and water resource conservation at 

least the equivalent of the 100-foot wide buffer area. If nutrient management is identified as the 

predominant water quality issue, a nutrient management plan, including soil tests, must be 

developed consistent with the Virginia Nutrient Management Training and Certification 

Regulations (4VAC5-15) administered by the Virginia Department of Conservation and 

Recreation. 

(2) Agricultural activities may encroach within the landward 75 feet of the 100-foot wide buffer 

area when agricultural best management practices which address erosion control, nutrient 

management, and pest chemical control, are being implemented on the adjacent land. The erosion 

control practices must prevent erosion from exceeding the soil loss tolerance level, referred to as 

"T," as defined in the "National Soil Survey Handbook" of November 1996 in the "Field Office 

Technical Guide" of the U.S. Department of Agriculture Natural Resource Conservation Service. 

A nutrient management plan, including soil tests, must be developed, consistent with the Virginia 

Nutrient Management Training and Certification Regulations (4VAC5-15) administered by the 

Virginia Department of Conservation and Recreation. In conjunction with the remaining buffer 

area, this collection of best management practices shall be presumed to achieve water quality 

protection at least the equivalent of that provided by the 100-foot wide buffer area. 

(3) The buffer area is not required to be designated adjacent to agricultural drainage ditches if at 

least one best management practice which, in the opinion of the local soil and water conservation 

district board, addresses the more predominant water quality issue on the adjacent land—either 

erosion control or nutrient management—is being implemented on the adjacent land. 

(4) If specific problems are identified pertaining to agricultural activities that are causing pollution 

of the nearby water body with perennial flow or violate performance standards pertaining to the 

vegetated buffer area, the local government, in cooperation with soil and water conservation 

district, shall recommend a compliance schedule to the landowner and require the problems to be 

corrected consistent with that schedule. This schedule shall expedite environmental protection 

while taking into account the seasons and other temporal considerations so that the probability for 

successfully implementing the corrective measures is greatest. 

(5) In cases where the landowner or his agent or operator has refused assistance from the local soil 

and water conservation district in complying with or documenting compliance with the agricultural 

requirements of this chapter, the district shall report the noncompliance to the local government. 

The local government shall require the landowner to correct the problems within a specified period 

of time not to exceed 18 months from their initial notification of the deficiencies to the landowner. 

The local government, in cooperation with the district, shall recommend a compliance schedule to 

the landowner. This schedule shall expedite environmental protection while taking into account 

the seasons and other temporal considerations so that the probability for successfully 

implementing the corrective measures is greatest. 

6. Water quality impact assessment. A water quality impact assessment shall be required for any 

proposed development within the Resource Protection Area consistent with this part and for any other 

development in Chesapeake Bay Preservation Areas that may warrant such assessment because of the 

unique characteristics of the site or intensity of the proposed use or development. 

a. The purpose of the water quality impact assessment is to identify the impacts of proposed 

development on water quality and lands in the Resource Protection Areas consistent with the goals 

and objectives of the Act, this chapter, and local programs, and to determine specific measures for 

mitigation of those impacts. The specific content and procedures for the water quality impact 
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assessment shall be established by each local government. Local governments should notify the 

board of all development requiring such an assessment. 

b. The water quality impact assessment shall be of sufficient specificity to demonstrate compliance 

with the criteria of the local program. 

7. Buffer area requirements for Intensely Developed Areas. In Intensely Developed Areas the local 

government may exercise discretion regarding whether to require establishment of vegetation in the 

100-foot wide buffer area. However, while the immediate establishment of vegetation in the buffer 

area may be impractical, local governments shall give consideration to implementing measures that 

would establish vegetation in the buffer in these areas over time in order to maximize water quality 

protection, pollutant removal, and water resource conservation.  In considering such measures, the 

local government should consider the planting of trees as a part of any such measures.  
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