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Time Subject Presenter 

0830-0900 Sign-in and Refreshments  

0900-0915 Welcoming Remarks: 
Introductions 

Topics to Cover 
 

Tom Walker  
and  

Whitney Katchmark 

0915-1000 Regulatory Branch Background 
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Current Application Process  

Tom Walker 
and 

Melissa Nash 
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Tips 

 
George Janek 

1030-1045 Break  
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Who does what?  

USACE 
VMRC 
DEQ 

 
 

Audrey Cotnoir 

1115-1145 New Regional General Permit 
Fall 2018 

 
Tucker Smith and 

Emily Brooks 

1145-1215 Questions and Answers  
All 

 



Waters of the US
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Legal Basis:
1776 US Constitution

Enumerated powers:  (Article I, Section 8, Clause 3). 

The United States Congress shall have power "To regulate 
Commerce with foreign Nations, and among the several States, and 
with the Indian Tribes."

https://en.wikipedia.org/wiki/Article_One_of_the_United_States_Constitution#Section_8:_Powers_of_Congress
https://en.wikipedia.org/wiki/United_States_Congress
https://en.wikipedia.org/wiki/Commerce


It shall not be lawful to excavate or fill, or in any manner to 
alter or modify the course, location, condition, or capacity 
of, any…navigable water of the United States, unless the 
work has been recommended by the Chief of 
Engineers…”(Navigable waters of the United States are 
those waters that are subject to the ebb and flow of the tide
and/or are presently used, or have been used in the past, 
or may be susceptible for use to transport interstate or 
foreign commerce.)

Clean Water Act (1972)
“ The Secretary may issue permits, after notice and 
opportunity for public hearings for the discharge of dredged 
or fill material into navigable waters…”( The term 
“navigable waters” means the waters of the United States 
including the territorial seas.)

Waters of the US

2

Legal Basis:
River and Harbors Act (1899)



Waters of the US
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Rivers and Harbors Act
Lateral limits:

Jurisdiction extends shoreward to the mean high tide 
line in tidal waters or the ordinary high water mark in 
non-tidal waters and waterward to 3 nautical miles.



Waters of the US
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Clean Water Act
Lateral limits:

Wetland

Hydrology:  The area must be saturated or inundated 
for at least 5% of the growing season.

Hydrophytic Vegetation:  At least 50% of the dominant 
vegetation must be hydrophytic.

Hydric Soil:  The area must be underlain with hydric 
soil.

Open waters and Tributaries 

Ordinary High Water Mark:  line on the shore 
established by the fluctuations of water and indicated by 
physical characteristics

High Tide Line: maximum height reached by a rising 
tide.  Includes Spring tides and other regularly occurring 
higher tides but not storm surge.



Waters of the US
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Clean Water Act

33 CFR 328.3 (a)(1-7) included waters
• All waters which are currently used, or were used in 

the past, or may be susceptible to use in interstate 
or foreign commerce. 

• All interstate waters.
• All intrastate waters where the use, degradation or 

destruction of which could affect interstate or foreign 
commerce.

• All impoundments of waters of the United States.
• Tributaries of waters identified in (1)-(4).
• The territorial seas.
• Wetlands adjacent to waters identified in (1)-(6). 



Waters of the US
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Clean Water Act

33 CFR 328.3 (a)(8) excluded waters
• Waters of the United States do not include prior converted 

cropland.
• Waste treatment systems, including treatment ponds or 

lagoons designed to meet the requirements of CWA

1986 33 CFR 320-330 Preamble 
• Non-tidal drainage ditches excavated in dry land
• Artificially irrigated area 
• Artificial lakes and ponds created in dry land
• Artificial reflecting or swimming pools created in dry land
• Waterfilled depressions created in dry land incidental to 

construction activities



Waters of the US
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Clean Water Act

Legal Action:
SWANCC 

“Isolated” Waters

1986 33 CFR 320-330 Preamble:

• Waters which are or would be used as habitat by birds protected by 
Migratory Bird Treaties

• Waters which are or would be used as habitat by other migratory 
birds which cross state lines

• Used to irrigate crops sold in interstate commerce

Pursuant to Supreme Court decision in SWANCC v  USACE, the 
Migratory Bird Rule can no longer be used to assert jurisdiction.



Waters of the US
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Clean Water Act

Legal Action: Rapanos
Significant Nexus to Navigable Waters

Always Jurisdictional:

• Traditional navigable waters (TNW)

• Wetlands adjacent to TNW

• Non-navigable tributaries of TNW that are relatively permanent waters (RPW)

• Wetlands that directly abutt RPW

May Be Jurisdictional:

• Non-navigable tributaries that are not relatively permanent waters

• Wetlands adjacent to non-navigable tributaries that are not relatively permanent waters

• Wetlands adjacent to but not directly abutting RPW

Not Typically Jurisdictional:

• Swales or erosional features 

• Ditches excavated wholly in and draining only uplands and that do not carry a relatively permanent flow 
of water



Norfolk Districts Regulatory Branch

9

QUESTIONS? 



Wetlands



Streams

Ephemeral(?)IntermittentPerennial



Stormwater 
Ditches
(Built in 
Uplands)



Stormwater 
Management 

Facilities 
(Built in 
Uplands)
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“The views, opinions and findings contained in this report are 
those of the authors(s) and should not be construed as an 
official Department of the Army position, policy or decision, 
unless so designated by other official documentation.”

Regulatory Branch Organization and 
Current Application Process
Prepared by Melissa Nash
31 May 2018

HAMPTON ROADS PLANNING 
DISTRICT COMMISSION 
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LOCAL GOVERNMENTS
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HRPDC

Presenter
Presentation Notes
I will be talking to you about how the Regulatory Branch is organized, how to helpful find information and the current application process. 



Agency Acronyms 

Agencies: 
EPA – Environmental Protection Agency
NMFS – National Marine Fisheries Service
FWS – Fish and Wildlife Service (Service)
VMRC – Virginia Marine Resources Commission
VDEQ – Virginia Department of Environmental Quality
VDCR – Virginia Department of Conservation and Recreation
VDGIF – Virginia Department of Game and Inland Fisheries
VDHR – Virginia Department of Historic Resources
VIMS – Virginia Institute of Marine Science

Presenter
Presentation Notes
When I first started at the Corps we had monthly meetings with the agencies.  The first week I started, we had one of those meetings.  I was really confused by all the acronyms.  Even the agencies had acronyms for their names!  Back then, you couldn’t even “Google” an acronym to find out what it stood for.  At least now, putting the acronym in an internet search engine usually works, except for some of the ones used by the military!  



Frequently Used Acronyms 

JPA – Joint Permit Application
PCN – Pre-Construction Notification
JD – Jurisdictional Determination (PJD and AJD)
PN – Public Notice
RP – Regional Permit
NWP – Nationwide Permit
IP – Individual Permit
FOIA – Freedom of Information Act 
ROD – Regulator of the Day
CorpsMap – Regulatory GIS tool
VCRIS – Virginia Cultural Resources Information System 
IPAC – Information for Planning and Consultation (FWS Database)
NLAA – Not Likely to Adversely Affect
CZMA – Coastal Zone Management Act

Presenter
Presentation Notes
We will discuss many of these terms throughout our presentations.  I will be briefly discussing the Joint Permit Application.  George will talk about Pre-Construction Notifications.  We really will not discuss Jurisdictional determinations.  They are generally the first step in determining if wetlands or Waters of the U.S. are present.  We have two types-Preliminary JDs and Approved JDs.  Both can be used for permitting.  We use Public Notices to announce information and to request comments from the public on programmatic issues and for our Individual Permits. Emily will be talking about the Regional Permits later.  George will discuss some of the frequently used Nationwide Permits.  Freedom of Information Act requests are the method the government uses to release information.  I will show you how to get to the link.  I will discuss the Regulator of the Day and how the ROD can help you. CorpsMap is our GIS database.  VCRIS is VDHR’s database.  IPAC is the database administered by FWS.  Audrey will discuss the last few terms.      



References to Regulations

Section 10 (Portion of the Rivers and Harbors Act of 1899 that we 
operate under)

Section 404 (Portion of the Clean Water Act that we operate under)

Section 408 (33 USC 408, Process for evaluating work near USACE 
Civil Works Projects)

Section 106 (Reference to the National Historic Preservation Act)

Section 7 (Reference to the Endangered Species Act)

Presenter
Presentation Notes
You will also hear us use abbreviations for the regulations that we use.  Tom discussed the first two, which are the basis for our program.  Section 408 is a program that you may have started hearing about in the last few years.  Audrey will discuss it briefly.  Audrey will also talk about Section 106 of the Historic Preservation Act and Section 7 of the Endangered Species Act. 



USACE NORFOLK DISTRICT
803 FRONT STREET, NORFOLK

HRPDC
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Presenter
Presentation Notes
Now that we have discussed our background and I have given you some terms we may use, I will tell you a little more about our organization and help you find some information.  Our District office is located at 803 Front Street at Fort Norfolk.  Our building is located adjacent to the historic fort.  The Norfolk District Corps of Engineers has been at this location since 1923.    



REGULATORY BRANCH 
ORGANIZATION

Current District Engineer is Colonel Jason Kelly

Branch Chief-Tom Walker

Deputy Branch Chief-Kimberly Prisco-Baggett

Five Sections with Field Offices throughout Virginia

HRPDC
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Presenter
Presentation Notes
The Norfolk District is currently commanded by Colonel Jason Kelly.  We will be having a change of command on June 13, 2018.  Our new District Commander will be Colonel Patrick Kinsman.  Our Branch Chief is Tom Walker, who you all just met, of course.  Kim Prisco-Baggett is our Deputy Branch Chief and the Chief of the Special Projects Section.  We have four other sections with field offices throughout the state. 



Presenter
Presentation Notes
 This map shows the current breakdown of territories by Section.  The Eastern, Southern and Northern Sections handle projects in the localities represented today.  The Special Projects Section also reviews VDOT projects, which could be anywhere in the state.  



Corps Contacts by Locality
Eastern Section
Peter Kube

Chesapeake 
Franklin
Isle of Wight County 
Norfolk
Portsmouth
Smithfield
Southampton County
Suffolk
Surry County
Virginia Beach

Southern Section
Todd Miller/ 
George Janek

Hampton
James City County
Newport News
Poquoson
Williamsburg
York County

Northern Section
Tucker Smith

Gloucester County

Presenter
Presentation Notes
Basically all projects on the south side are reviewed by the Eastern Section and projects on the Peninsula are handled by the Southern Section.  Gloucester County projects are all reviewed by one project manager who’s office is located in Gloucester.  Peter Kube is the Chief of the Eastern Section and we have 11 project managers, which include me, George and Audrey.  The current Acting Chief of Southern Section is Todd Miller, who works out of the Richmond Field Office.  George Janek will be the Acting Chief starting in August.  Tucker Smith is the Chief of the Northern Section.  Jennifer Frye heads up the Western Section.  She is way out in Roanoke and we only get to see her once a year or so.   



REGULATORY BRANCH WEBPAGE

http://www.nao.usace.army.mil/Missions/Regulatory/
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Presenter
Presentation Notes
This shows a snapshot from our Regulatory Branch page.  I have included the link, but you can just type “Norfolk District Regulatory Branch” into a search engine and usually the first link will take you to our webpage.  The red arrow is pointing to the “Find you local regulator” link, which will take you to our contact information.    

http://www.nao.usace.army.mil/Missions/Regulatory/


Helpful Information

Need assistance? 
Call the Regulator of the Day

757-201-7652

Email the regulator of the day at 
cenao-reg_rod@usace.army.mil

Submit a Preapplication Request Form to start 
the process

Presenter
Presentation Notes
Regulator of the Day!  Sounds like quite an honor.  Right?  Well actually, the ROD gets to answer all the general information calls and emails during their designated day.  If you have questions or are looking for information, you can call the Regulator of the Day or send an email to the address.  The ROD may suggest that you submit a Preapplication request form to initiate the process.  See next slide.

mailto:cenao-reg_rod@usace.army.mil
http://www.nao.usace.army.mil/Portals/31/docs/regulatory/publicnotices/2013/Mar/Preapplication_Request_Form_MARCH2013.pdf


Regulatory Branch WebPage

http://www.nao.usace.army.mil/Missions/Regulatory/

HRPDC 11

Presenter
Presentation Notes
The link under the red arrow will take you to the Preapplication Request Form.

http://www.nao.usace.army.mil/Missions/Regulatory/


Pre-application Request Form 

Presenter
Presentation Notes
This is a snapshot of the top part of the form.  This form is submitted when you would like us to review a piece of property to give you an idea if wetlands are present.  It is also used to initiate discussions with us for particular projects, so we can all go over your proposed project and answer questions and talk about what types of permits will be required.  Preapplication are so important.  They are a valuable part of the whole process.      



Tips for filling out a 
Preapplication Request Form

• Include enough information about the site, so 
we can find it on aerial photos and other maps

• Include GPIN, latitude and longitude, physical 
address 

• We need the property owner’s signature on the 
form

• Send to CENAO.REG_ROD@usace.army.mil

Presenter
Presentation Notes
Make sure you include enough information so we can find your site and look at background information, including maps, aerial photos, National Wetland Inventory Maps.  We will also search our database to see if we have looked at the site in the past.  Include the physical address if available.  Just remember that we need the property owner’s signature giving us permission to be on the property.  The completed form should be emailed to the address on the front of the form.

mailto:CENAO.REG_ROD@usace.army.mil


Current Application Process

The Joint Permit Application links are on our website

Presenter
Presentation Notes
I’m going to briefly talk about the permit application process.  The links to the Joint Permit Applications are located on our webpage. Notice there are two JPA links.  



WHICH JPA SHOULD YOU USE?

HRPDC
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Tidewater Joint Permit Application (JPA)
For Projects Involving Tidal Waters, Tidal Wetlands

and/or Dunes and Beaches in Virginia

Presenter
Presentation Notes
The Tidewater JPA is just for projects involving tidal projects, such as piers, bulkheads, riprap, boat ramps, and living shorelines.



STANDARD JPA

HRPDC

16

Presenter
Presentation Notes
The Standard JPA is for all other projects, including fill in wetlands, dredging, and maintenance work.



JPA Process

• Submit JPA to VMRC

• VMRC sends the application to the Corps, DEQ and Wetlands 
Board 

• Our Administrative staff project adds the project to our database 

• The JPA is assigned to a Project Manager by the Chief for the 
section that reviews projects in the locality where project is located

• Project Manager contacts applicant or agent to notify them that 
project has been received

Norfolk District Regulatory Branch

Presenter
Presentation Notes
You submit your JPA to VMRC.  They will send it to all the other agencies.  Once received, the JPA is submitted into our database and it receives a Corps number.  Our Section Chief assigns the project to a project manager, who will contact you.  This process takes at least a week or two, so give us some time before calling to ask about the status.  George is going to talk to you more about what should be included in your permit application.

http://lmgtfy.com/?q=Norfolk+District+Regulatory+Branch


THE CORPS IS NEITHER A PROPONENT NOR 
OPPONENT OF ANY PERMIT PROPOSAL.  THE CORPS 

BELIEVES THAT APPLICANTS ARE DUE A TIMELY 
DECISION.

18

HRPDC



Summary

Norfolk District Regulatory Branch
http://www.nao.usace.army.mil/Missions/Regulatory/

Our website contains: 
JPA links, the NWP and RP Enclosures
Contact information and Territory Map

Public Notices
List of Agents and Consultants

FOIA link

When you have questions- call the ROD 757-201-7652

Presenter
Presentation Notes
Website demonstrationLinks previously discussedClose browser 

http://lmgtfy.com/?q=Norfolk+District+Regulatory+Branch
http://www.nao.usace.army.mil/Missions/Regulatory/
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“The views, opinions and findings contained in this report are 
those of the authors(s) and should not be construed as an 
official Department of the Army position, policy or decision, 
unless so designated by other official documentation.”

Tips for Wetland Permit Applications
Prepared by George Janek
31 May 2018
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LOCAL GOVERNMENTS
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HRPDC



Good Practices for Permit Actions

• Schedule a pre-application meeting with the Corps 
and other agencies.

• An opportunity to discuss permitting issues before 
you submit a permit application.

• May discuss wetlands, avoidance and minimization, 
408 permission, and permitting pathways.



Pre-Application Meeting



Application – delineation or 
sketch of wetland and streams



Preconstruction Notification

• Check Corps website to see if NWP may be non-
reporting.

• Joint Permit Application (JPA) or check PCN 
requirements in Nationwide permits.

• Use the PCN requirements as a checklist; it may 
help streamline your permit review.



Preconstruction Notification

• Applicant name, address, telephone number
• Location of proposed activity (decimal degrees)
• Identify the specific NWP, if known
• A description of the proposed activity with project 

purpose 
• Delineation of wetlands, streams, special aquatic 

sites
• If impacts > 1/10 of an acre, mitigation statement
• Threatened and Endangered Species (check IPAC)

Presenter
Presentation Notes
Also, a description of any proposed mitigation measures intended to reduce environmental impacts;Description of the proposed project and any mitigation measures should be detailed enough to allow the Corps to determine that adverse environmental effects will be minimal and for us to determine the need for compensatory mitigation.Sketches should be provided to show that the activity complies with the terms of the NWP.



PCN (continued)

• Wild and Scenic Rivers (not a concern yet)

• 408 impacts – levees, oyster reefs, federal 
navigation channels.

• Double check the list of 10 items in the back of 
each of the NWPs.



PCN – Project Location



PCN – project description 



PCN – wetland delineation



PCN contents – T&E species



PCN contents (continued)

Presenter
Presentation Notes
Battlefields and other historic sites.Examples: Siege of Suffolk and Monitor-Merrimac battlefield



Joint Permit Application



Joint Permit Application

• Online at VMRC and Corps websites.
• Check the PCN box at the top.
• Latitude and longitude at center of project (helpful 

for each impact site too).
• What type of pilings, vibratory or impact 

installation, construction vessels, turbidity curtains, 
etc.

• Tree removal.
• Alternatives or design measures considered



Nationwide Permits

• Check Regional Conditions

• IPaC and VCRIS

• Countersinking of drainage pipes.

• Compensation for almost all transportation 
projects.

Presenter
Presentation Notes
Regional conditions apply to all NWPs, and some permits have specific regional conditions.IPAC is the U.S. Fish and Wildlife Service’s Information, Planning, and Consultation System.VCRIS = Virginia Cultural Resource Information System); the VA Dept. of Historic Resources’ database.Regional conditions provide details about depth of countersinking for various size drainage structures.Compensation is required for nearly all transportation projects because statewide, the cumulative effects are more than minimal.



Five Commonly Used NWPs

• NWP 3 – maintenance activities.

• NWP 12 – utility line activities.

• NWP 13 – bank stabilization.

• NWP 18 – minor discharges.

• NWP 27 – aquatic habitat restoration.



Nationwide permit 3

• Repair/replacement of previously authorized 
serviceable structures and fills.

• 200 foot limit, new or additional riprap, limits 
stream channel modifications.

• Countersinking regional condition.



Countersunk pipes

Presenter
Presentation Notes
Countersinking regional condition:Allows for movement of aquatic organisms;Invert of culvert must be installed lower than existing streambed (refer to regional conditions for how deep).





Countersunk pipe

Presenter
Presentation Notes
But not just for fish, for other aquatic organisms too.



NWP 12 – Utility Crossings

Presenter
Presentation Notes
This permit authorizes utility crossings of streams and wetlands.½ acre limit for each single and complete crossing.PCN required if impacts exceed 1/10 of an acre, if utility line is placed in a jurisdictional area, and for other cases (refer to notification requirement).



Nationwide 13 – Bank Stabilization

Presenter
Presentation Notes
Authorizes bank stabilization necessary for erosion control or prevention.Examples include vegetative stabilization, bioengineering, rip rap, revetments, stream barbs, and bulkheads.1. Waiver required if activity along bank is more than 500 feet in length;2. More than one cubic yard of fill per running foot, or3. There is a discharge of fill into wetlands or other special aquatic sitesIf your project involves one of these conditions, please let us know why project will not result in no more than minimal adverse environmental effects.Special aquatic sites = sanctuaries and refuges, wetlands, mud flats, vegetated shallows, coral reefs, riffle and pool complexes.



NWP 18 – Minor Discharges

Presenter
Presentation Notes
Authorizes minor discharges of dredged or fill material into waters of the U.S.Conditions:Quantity of fill and the volume of the excavated area do not exceed 25 cubic yards below the plane of the ordinary high water mark or the high tide line;Fill does cause the loss of more than 1/10 acres of waters of the U.S.;And the fill is not being used to divert a stream.This could be used for small projects like driveway pipes and sheds.



Nationwide 27 – Aquatic Habitat 
Restoration

Presenter
Presentation Notes
Authorizes activities for Aquatic Habitat Restoration, Establishment, and EnhancementMust demonstrate an ecologic lift, or increases in aquatic resource functions.Project needs an ecologic reference.Projects are typically self-mitigating, but please explain in the permit application.Must submit natural stream channel design checklist for stream restoration projects.



Nationwide 54 – Living Shoreline

Presenter
Presentation Notes
Living Shorelines are now authorized under their own permit, or Regional Permit 19.



Summary

• Request a pre-application site visit if you think it’s 
needed.

• Fill out the preconstruction notice/JPA as 
completely as possible.

• Discuss alternatives considered and mitigation 
measures.

• Timely response to additional information requests
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“The views, opinions and findings contained in this report are 
those of the authors(s) and should not be construed as an 
official Department of the Army position, policy or decision, 
unless so designated by other official documentation.”

Coordination with Other Agencies
Prepared by Audrey Cotnoir
31 May 2018
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COORDINATION WITH OTHER 
AGENCIES

1. Other Permitting Agencies
2. Internal Coordination
3. Other Federal Laws requiring coordination

HRPDC

2

Presenter
Presentation Notes
1. Other Permitting Agencies2. Internal Coordination3. Other Federal Laws requiring coordination



Other Permitting Agencies
using Joint Permit Application (JPA)
Virginia Marine Resources Commission (VMRC)
Code of Virginia Title 28.2 
State-owned submerged bottom lands- mean low water mark

Local Wetlands Board
Virginia Wetlands Act, Chesapeake Bay Preservation Act, local 

ordinances
Tidal wetlands (vegetated and non-vegetated) mean low 

water to one and one-half times the mean tide range
Virginia Department of Environmental Quality (DEQ)
Section 401 of the Federal Clean Water Act and Virginia 

Wetlands Act
Coastal Zone Management Act (CZMA) consistency 

certification
Tidal, Non-tidal wetlands, Isolated wetlands

Presenter
Presentation Notes
One JPA- VMRC is clearinghouse



HRPDC Meeting

• Things to talk about



Presenter
Presentation Notes
Example of agency jurisdiction- bulkhead replacement and pierBulkhead is in intertidal area- Corpsand local wetlands boardPier- extends past mean low water- VMRC alsoRPs- DEQ provides 402 certification and CZM consistency concurrence programmatically



Coordination with other 
Permitting Agencies
• Coordination is very 

project specific
• Arrange Joint Site Visits
• Communicate on actions 

– additional information 
requests

• Provide copies of permit
• VMRC website documents
• Wetlands Board Hearings



COORDINATION WITH OTHER 
AGENCIES

Internal Coordination

HRPDC
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Presenter
Presentation Notes
Photo of Survey Section removing debris from the Dismal Swamp CanalRegulatory is only one Branch of the Norfolk DistrictOperations maintains many Federal Navigation ChannelsReal Estate- manage Corps owned landsCivil Works programs- flood reduction, Craney Island, Gathright dam, bridge projects, oyster restoration, partnerships with local governments



Internal Coordination
“Section 408”
33 USC 408: Authorizes the Secretary of the Army to 
permit alterations/modifications to existing Corps 
projects in certain circumstances.

Presenter
Presentation Notes
Norfolk Harbor Channel mapSection 408 review of impact to existing Corps projects:No 408 required, permission granted, permission denied



Regulatory Role in Section 408
• Not a permit action handled by Regulatory
• Regulatory reviews CorpsMap to determine if the 

proposed permit action intersects with a Federal 
Project

• Regulatory must coordinate with Section 408 
personnel (Operations, Real Estate)

• Regulatory permit cannot be issued until a decision 
on the Section 408 request

• Section 408 permission letter is attached to the 
permit and is a special condition of the permit

Presenter
Presentation Notes
CorpsMap GIS database example on next slideProcess was slow initially, but has improved and if no Section 408 is needed, a response is usually provided within 15 days.



CorpsMap GIS Tool

Presenter
Presentation Notes
CorpsMap- Regulatory Report LayersCorpsMap- layers shown- Federal Navigation Channel, Craney IslandProject Managers draw a polygon around the project area and a report is generated.Intro to next section on other agency coordinationNote layers- NMFS, USFWS Critical habitat, VDHR layers (from VCRIS)



COORDINATION WITH OTHER 
AGENCIES

Other Federal Laws requiring coordination

HRPDC
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Other Laws
For permit decisions, we must not only follow the 
procedures of the Rivers and Harbors Act (Section 
10) and the Clean Water Act (Section 404) but must 
also ensure compliance with many other laws 
including (but not limited to):

• Section 401, Clean Water Act (DEQ)
• Coastal Zone Management Act (DEQ)
• National Environmental Policy Act (NEPA)
• Endangered Species Act (ESA)
• Magnuson-Stevens Act (Essential Fish Habitat)
• Fish and Wildlife Coordination Act
• National Historic Preservation Act (NHPA)



Endangered Species Act (ESA)
Section 7(a)(2) “Interagency 
Cooperation”
Two Federal Agencies-
• Fish and Wildlife Service (F&WS)- terrestrial and freshwater 

organisms
• National Marine Fisheries Service (NOAA NMFS)- marine 

wildlife (sea turtles, anadromous fish such as Atlantic 
sturgeon)

Presenter
Presentation Notes
Section 7 ESA requires Federal agencies to insure that any action they authorize, fund, or carry-out does not jeopardize the continued existence of an endangered or threatened species or designated or proposed critical habitat.  F&WS and NMFS are the two Federal agencies charged with protecting endangered species.Photo left- Northern long-eared bat (threatened) (White nose syndrome)Photo right- Atlantic sturgeon (endangered)Relatively recently listed species (sturgeon- 2012, bat-2015)Several plant species have been listed for many years- small whorled pogonia, sensitive joint vetch- have very specific habitat.  Bats fly and roost in trees, sturgeon swims- more potential habitat



ESA Section 7(a)(2)
• Purpose- insure Federal actions do 

not jeopardize the continued 
existence of protected resources

• Effect Determinations: 
No Effect
Not Likely to Adversely Affect (NLAA) 
Likely to Adversely Effect

• Consult with F&WS or NMFS 
(Programmatic, Informal, Formal)

• F&WS “Information for Planning 
and Consultation (IPaC)” website

• NMFS “NLAA Program Verification 
Form”

Presenter
Presentation Notes
Protected resources- endangered or threatened species or designated or proposed critical habitatFederal agencies:-must review their actions and determine whether the action may affect federally listed and proposed species or proposed or designated critical habitat. -must request from the Service a list of species and critical habitat that may be in the project area.-need to determine whether their actions may affect any of those species or their critical habitat. If no species or their critical habitat are affected, no further consultation is required. If they may be affected, consultation with the Service is required. This consultation can be informal, formal or programmatic.



ESA Section 7 
Species Information and Maps 

Presenter
Presentation Notes
F&WS IPaC (Information for Planning and Consultation)NOAA: ESA Section 7 mapper



Presenter
Presentation Notes
F&WS process for NLEB- during the summer- they roost in trees (hibernate in mines and caves in winter)F&WS – Service provided a Biological Opinion (4 (d)) of the ESA- Federal agencies can reply upon the finding to fulfill ESA responsibilities- but must notify F&WSNo tree clearing- no effect.  Tree clearing proposed- send F&WS.  Important to include acreage of tree clearing in JPA.Self-certification letter, Official Species List (OSL), Species Conclusion Table (SCT), CorpsMap report



Presenter
Presentation Notes
NOAA NLAA (Not Likely to Adversely Affect) Program Verification Form- first page of 9 pages.  Project must comply with all Project Design Criteria (PDC).  Certain activities cause certain stressors:Sound Impingement/Entrapment/Capture Turbidity/Water Quality Entanglement Habitat Modification Vessel Traffic or provide rationale and justification for why the project is eligible for the verification form.



Magnuson-Stevens Act and Fish & Wildlife 
Coordination Act (NOAA NMFS):

Essential Fish Habitat  (EFH)
(all tidal portions of the Chesapeake Bay and tributaries)
• General concurrence for many projects- no consultation 

needed
• Individual Permits and General Permits with impacts to 

Submerged Aquatic Vegetation- coordination required
Anadromous fish: 
• If present, a time-of-year restriction on work in the water 

(No work February 15 to June 30during spawning season) 
must be added as a permit condition.

• A waiver on the time-of-year restriction may be requested 
via coordination with NOAA NMFS

Presenter
Presentation Notes
Essential Fish Habitat  (EFH)(all tidal portions of the Chesapeake Bay and tributaries)General concurrence for many projects- no consultation neededIndividual Permits and General Permits with impacts to Submerged Aquatic Vegetation- coordination requiredAnadromous fish: If present, a time-of-year restriction on work in the water (No work February 15 to June 30during spawning season) must be added as a permit condition.A waiver on the time-of-year restriction may be requested via coordination with NOAA NMFS



National Historic Preservation Act (NHPA)

Presenter
Presentation Notes
Battlefields (Yorktown), Archeological sites, Historic homes, structures (lighthouses)



National Historic Preservation Act (NHPA)

• Section 106 of the NHPA
• Virginia Department of Historic Resources (VDHR)
Virginia Cultural Resources Information System (VCRIS)
Electronic Project Information Exchange (ePIX)

• Programmatic Expedited Review Process
• Advisory Council on Historic Preservation (ACHP)
• Consulting Parties

Presenter
Presentation Notes
NHPA- main section applicable to Regulatory Program: Section 106 of the National Historic Preservation Act requires a Federal agency head with jurisdiction over a federal, federally assisted, or federally licensed undertaking to take into account the effects of the agency's undertakings on properties included in or eligible for the National Register of Historic Places.  In addition, the agency must afford the Advisory Council a reasonable opportunity to comment on such undertakings. VDHR- primary agency for consultationVirginia Cultural Resources Information System (VCRIS) integrated into CorpsMap- also use their system to download reports- known historic resourcesElectronic Project Information Exchange (ePIX)- submit our application to VDHR through this systemProgrammatic Expedited Review Process- 1996 Programmatic AgreementNarrows down coordination of projects based on type of activity, known resources and project size.SOP, List of certain types of Permits- expedited review process. Advisory Council on Historic Preservation (ACHP)- consult if there are Adverse EffectsConsulting Parties- National, State, Local; Historic Preservation Groups (American Battlefield Protection Program), National Trust on Historic Preservation, and Tribes….



Tribal Consultation

Federally Recognized Tribes 
located in Virginia:
• Chickahominy Indian Tribe
• Chickahominy Indian Tribe-

Eastern Division
• Monacan Nation
• Nansemond Indian Tribe
• Pamunkey Tribe
• Rappahannock Tribe
• Upper Mattaponi Tribe

Interested Tribes located outside 
Virginia:
• Absentee-Shawnee Tribe of 

Indians of Oklahoma
• Catawba Indian Tribe
• Cherokee Nation
• Delaware Nation
• Delaware Tribe of Indians
• Eastern Band of Cherokee 

Indians
• Eastern Shawnee
• Oneida Nation of New York
• Oneida Nation of Wisconsin
• United Keetoowah Band of 

Cherokee Indians

Presenter
Presentation Notes
Tribal Consultation:Virginia- Eleven state-recognized Tribes- 7 are now Federally recognized Pamunkey in July, 2015 through the Bureau of Indian Affairs process The 6 other tribes through congressional recognition (January, 2018)Except for Monacan Tribe all Virginia Tribes interests lie within the Hampton Roads areaOutside the state boundaries, 10 tribes have expressed in interest in projects in Virginia, due to aboriginal lands/ historical presence.  Cherokee Tribes- interested in the western part of the state.



Tribal Issues- Consultation Triggers

• National Historic Preservation Act (NHPA) *
• Native American Graves Protection and Repatriation Act

(NAGPRA)
• Archaeological Resources Protection Act (ARPA)
• Executive Order 13007 (Sacred Sites)
• Executive Order 12898 (Environmental Justice)
• Executive Order 13175 (Consultation w/Tribal Governments)
• Trust and Treaty Obligations (Tribal Specific)
• Department of Army American Indian & Alaska Native Policy*
• USACE Tribal Consultation Policy*
• USACE Tribal Policy Principles*

Presenter
Presentation Notes
National Historic Preservation Act (NHPA) * -required to consult with tribes that “attach religious and cultural significance to historic properties” that may be affected by an undertakingNative American Graves Protection and Repatriation Act (NAGPRA)Archaeological Resources Protection Act (ARPA)Executive Order 13007 (Sacred Sites)These three apply to Federal and Tribal landsExecutive Order 12898 (Environmental Justice)- minority populations do not suffer disproportional environmental effectsExecutive Order 13175 (Consultation w/Tribal Governments)- policy/regulationsTrust and Treaty Obligations (Tribal Specific)Department of Army American Indian & Alaska Native Policy*USACE Tribal Consultation Policy*USACE Tribal Policy Principles* (Tribal Sovereignty, Trust responsibility, G-to-G relations), Pre-decisional and honest consultation, self-reliance, capacity building and growth, natural and cultural resources.
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BUILDING STRONG®US Army Corps of Engineers – Norfolk District

Norfolk District’s Regional Permits
A type of general permit that authorizes activities that are similar in 
nature and cause only minimal individual and cumulative 
environmental impacts.

• RP-01: VDoT
• RP-02: Dredging
• RP-11: VDoT
• RP-15: Ditch Maintenance
• RP-17: Private Piers/Structures
• RP-18: Non-Private Piers/Structures
• RP-19: Shoreline Stabilization, Aquaculture, Boat Ramps



BUILDING STRONG®US Army Corps of Engineers – Norfolk District

Regional Permit 02

New and maintenance dredging 
(channels and basins) for certain 
navigation-related recreational and 
commercial dredging projects, by 
either mechanical or hydraulic 
method. https://mucksuckers.com/wp-content/uploads/2015/05/pond_dredging_barge.jpg

Presenter
Presentation Notes
1. Maintenance Dredging: Must be same footprint and provide documentation of previous authorization.2. New Dredging in Navigable Waters: Cannot exceed more than two acres, no dredging of special aquatic sites.3. Navigation-related Dredging/Excavation of Non-tidal Waters Not Subject to Section 404 Exemptions: More than incidental fallback. Return water. Cannot exceed 5,000 cubic yards of dredge/excavated material. Cannot exceed two acres surface area.CHANGES:For new dredging in navigable waters, the minimum channel bottom width of 20 feet may be reduced in those cases where safe navigation would not be comprised with a narrower channel.  This reduction now requires a waiver from the District Engineer.Section 404 for navigation-related projects only.

http://www.seatrade-maritime.com/news/americas/boskalis-and-van-oord-awarded-dredging-contract-for-brazil-s-santos-port.html
http://www.seatrade-maritime.com/news/americas/boskalis-and-van-oord-awarded-dredging-contract-for-brazil-s-santos-port.html


BUILDING STRONG®US Army Corps of Engineers – Norfolk District

Regional Permit 15

The maintenance of existing 
drainage ditches originally 
constructed in and previously 
authorized in navigable 
waters and waters of the 
United States for either 
mosquito control purposes or 
to maintain drainage from 
upland areas for the 
purposes of storm water 
management.Picture retrieved from https://www.co.accomack.va.us/departments/environmental-programs/ditch-

maintenance.

Presenter
Presentation Notes
Maintenance activities in tidal and navigable waters regulated under Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. § 403), and Section 404 of the Clean Water Act (33 U.S.C. § 1344): a. Excavation of accumulated sediments to return the ditch to its original contours.b. The discharge of fill associated with the removal of sediment, debris, and emergent vegetation within the channel where normal water circulation is impeded.c. Re-shaping or stabilization of side slopes to return the ditch to original contours.d. Temporary structures, fills, and work necessary to conduct the maintenance activity.No changes.



BUILDING STRONG®US Army Corps of Engineers – Norfolk District

Regional Permit 17

The installation of open-pile piers,
mooring piles, certain covered boat
houses/lifts, osprey poles/ platforms,
and devices associated with shellfish
gardening, for private use.

Presenter
Presentation Notes
This RP does not authorize any associated dredging or filling.CHANGES:Updated to account for NMFS requirements for piles. Added to checklist: SAV, anadromous TOYR.



BUILDING STRONG®US Army Corps of Engineers – Norfolk District

Regional Permit 17
Non-Reporting Checklist

 Lower North Landing River from Blackwater Creek 
to the North Carolina State Line (Atlantic 
Intracoastal Waterway)

 Hampton Roads (Channel to Newport News, 
Norfolk Harbor and anchorages)

 Elizabeth River, E. Branch of Elizabeth River to the 
Norfolk and Western Railroad Bridge, 

 S. Branch of Elizabeth River to a point 0.8 miles 
upstream of the I-64 Bridge

 W. Branch of Elizabeth River to a point 0.34 miles 
upstream of the West Norfolk Bridge

 Little River (Creek) except the Northwest Branch 
and Pretty Lake.

 Norfolk Harbor Channel, all reaches
 The York River from the Poropotank River to the 

Virginia Highway 33 Bridge at West Point
 The James River from Richmond to Hopewell and 

including Richmond Harbor and the Richmond 
Deepwater Terminal

 BROAD CREEK in Middlesex County
 FISHERMAN’S COVE in Norfolk
 SALT PONDS in Hampton

Always Reporting

Presenter
Presentation Notes
Extend less than ¼ from MHW? This includes moorings or vessels.Cannot meet Federal Navigation Channel 85’ setback.In COE flood plain control/flood risk management project**IF project meets T&Cs of RP-17, the signed RP-17 Checklist is valid when obtaining a building permit.



BUILDING STRONG®US Army Corps of Engineers – Norfolk District

Regional Permit 17
VII. SPECIAL CONDITIONS:
1.Piers may not extend more than one-fourth of 
the distance across the waterway measured 
from either the mean high water mark to the 
mean high water mark (including all channelward 
wetlands) or the ordinary high water mark to the 
ordinary high water mark (including all 
channelward wetlands). The measurement 
should be based on the narrowest distance 
across the waterway regardless of the 
orientation of the proposed pier. Authorizing 
this encroachment assumes that the deep water 
is located in the center of the waterway.  When 
this is not the case, the RP will not apply and the 
Corps’ RP-18 may be used in lieu of this permit. 
Those proposed piers that will extend more than 
300 feet from mean high water or ordinary high 
water will not qualify for this RP and the Corps’ 
RP-18 may be used in lieu of this permit.



BUILDING STRONG®US Army Corps of Engineers – Norfolk District

Regional Permit 18
The installation of open-pile piers, mooring piles, mooring dolphins, fender 
piles, mooring camels, covered boathouses, boatlifts, osprey pilings/platforms, 
and devices associated with shellfish gardening, for private, commercial, 
community, and government use.

Photo obtained from the Indian Creek Yacht and Vacation Club website.

Presenter
Presentation Notes
No changes.For an application to be considered complete:The applicant MUST provide written justification as to the purpose if the proposed work would extend a pier greater than one-fourth of the distance across the open water measured from mean high water (MHW) or the channelward edge of the wetlands. The applicant MUST provide written justification if the proposed work would involve the construction of a pier greater than five feet wide or less than four feet above any wetland substrate.  The Corps MAY require depth soundings across the waterway at increments designated by the Corps project manager.  Inclusion of depth sounding data in the original JPA submittal is highly recommended in order to expedite permit evaluation.  Depth soundings are typically taken at 10-foot increments for waterways less than 200 feet wide and 20-foot increments for waterways greater than 200 feet wide.  Please include the date and time the measurements were taken, whether the data was collected at mean low water (MLW) or MHW, and how the soundings were taken (e.g., tape, range finder, etc.).



BUILDING STRONG®US Army Corps of Engineers – Norfolk District

Regional Permit 19
Construction and/or installation of living shoreline projects, low breakwaters, bulkheads, riprap, groins, jetties, spurs and/or baffles, 

associated beach nourishment, boat ramps, and aquaculture/mariculture activities.

Presenter
Presentation Notes
CHANGES:State and Local Approvals: The requirement for an accompanying Local Wetlands Board or Virginia Marine Resources Commission regulatory action has been removed.Living Shoreline Group 1: Now includes associated beach nourishment activities and the use of woven containment bags.Living Shoreline Group 2: Now includes associated beach nourishment activities.  The requirement for sill structures to be detached from the adjacent upland has been removed. The restriction stating that this project type may not be solely for recreational activities has been removed.Low breakwaters and associated sandy fill material: The restriction stating that this project type may not be solely for recreational activities has been removed.Bulkheads, riprap, and associated backfill and/or excavation, including bulkhead repair and/or replacement: District Engineer waiver included. Language has been added to clarify qualifying conditions for using this regional permit for the repair, rehabilitation, or replacement of previously authorized, currently serviceable bulkheads.Groins, jetties, spurs and/or baffles and associated sandy fill material: District Engineer waiver included.Aquaculture or mariculture activities: District Engineer waiver included.

http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwiVxMOvteXaAhXP7VMKHb5SDH4QjRx6BAgBEAU&url=http%3A%2F%2Ffloridalivingshorelines.com%2Fwhat-is-a-livingshoreline%2F&psig=AOvVaw1s_h1LBOZdtS-joyn2-vqA&ust=1525295149811591
http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwiVxMOvteXaAhXP7VMKHb5SDH4QjRx6BAgBEAU&url=http%3A%2F%2Ffloridalivingshorelines.com%2Fwhat-is-a-livingshoreline%2F&psig=AOvVaw1s_h1LBOZdtS-joyn2-vqA&ust=1525295149811591


BUILDING STRONG®US Army Corps of Engineers – Norfolk District

Regional Permit 22
Certain activities within the Virginia portion of Lake Gaston including: 
construction of piers, boat docks, boat ramps and boathouses; 
excavation of boat slips and channels; construction and backfilling of 
bulkheads and placement of riprap; and installation of submerged and 
aerial power lines and utility lines. 

Photo obtained from https://lake-gaston.mosquitosquad.com/service-areas/lake-gaston-mosquito-tick-spider-control-treatment/

Presenter
Presentation Notes
CHANGESUpdated to authorized activities to reflect the language of the U.S. Army Corps of Engineers Wilmington District Regional General Permit Number 198200030, which authorizes activities in reservoirs owned and operated by public utility companies, including Lake Gaston. Updated pre-construction notification requirements, including the requirement for Corps written approval prior to construction for any proposed construction of more than ten (10) boat slips, construction of boat ramps exceeding twenty (20) feet in width, any excavation or dredging activities greater than one-tenth (1/10) acre occurring in a previously un-dredged area of open water, or the installation of fueling facilities on authorized structures.



BUILDING STRONG®US Army Corps of Engineers – Norfolk District

Questions/Comments?
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